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BRIEF OF PLAINTIFF 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 

1. In a Connecticut wrongful death ease, did the Dis¬ 
trict Court, sitting without a jury, abuse its discretion in 
finding that the post-mortem, first-year earnings for the 
decedent ill Washington, I). C. legislative work would lx* 
$10,040, when, as a college graduate, she had had almost 
two years of similar, increasingly responsible work in Con¬ 
necticut ? 
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2. Did flic District Court utilise its discretion in finding 
that decedent’s future merit salary increases, in Washing 
ton legislative work, would have averaged about \V/< per 
year? 

3. Was it permissible, under a Connecticut law which 
liases recovery on the destruction of earning capacity, as 
distinguished from a loss of earnings per so, for the Dis¬ 
trict Court to credit the decedent with her salary (on a 
no raise basis) during the eight-year period she planned 
to devote herself primarily to rearing two children before 
returning to her full-time career? 

4. In a highly inflationary period, was it an abuse of 
the District Court’s fact-finding discretion to find a dis¬ 
count rate of 1.5'v by subtracting the historic 154-year in¬ 
flation rate from the historic 34-year safe investment rate 
when there was evidence supporting the If)'/, figure as 
correct, when the decedent was reasonably assured of sub¬ 
stantial cost-of-living increases, when the Court specifically 
excluded all such increases from its projections of future 
earnings and when there were other countervailing factors 
and findings which reduced plaintiff’s recovery? 

5. Was the judgment of 444.<tr»(I appropriate for the 
decedent’s death from burns and asphyxiation which re¬ 
sulted in the destruction of the capacity of a 25-venr old 
woman to earn substantially and to enjoy life w hen she had 
a record of career achievements, recognition and ambition 
plus wide interests and a happy life? 

STATEMENT OF THE CASE 

This is an appeal by tin- defendant Allegheny Airlines, 
Inc., (“Allegheny”), from a judgment of $444,056 awarded 
to the plaintiff, Reid Laurence Feldman, a< administrator 
of the estate of his wife, Nancy Hollander Feldman, by the 
United States District Court for the District of Connecti¬ 
cut. That Court, sitting without a jury, had made this 
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award to Mrs. Feldman’s estate for damages resulting 
from her death in the cra-h of Allegheny Flight 4s.') in the 
fog near New Haven on .June fi, 1!>71 (App. lla-TOa; 1 Frbl 
man v. All i’(/It <n i) Airlinrs. In< .‘IS 2 F.Snpp. 1271 (I). Conn. 
11 >74 i. '1 lie District Court subsequently denied Allegheny’s 
Motion for a New Trial. 

Liability having been eoneeded. Allegheny’s appeal from 
District .Judge M. .Joseph illumenfeld’s decision seeks to 
overturn the findings on damages.- Allegheny chal¬ 
lenge' both the $344,050 awarded for total destruction of 
the 25 year old decedent’s future earning capacity and the 
$100,000 awarded for ihe destruction of ln r capacity to 
enjoy life’s pleasurable, non-remunerative activities dur¬ 
ing her remaining 52 years’ life expectancy. Yet, Alle¬ 
gheny, by never referring to Unit* 52(a) of the Fedora. 
Rules of Civil Procedure, fails to recognize, much less to 
carry, the heavy burden imjmsed on Allegheny by the Rule 
-namely, that the District Court’s careful findings of fact 
on the damage issues must be affirmed unless they can be 
shown to be “clearly erroneous.” 

Plaintiff’s diversity suit sought recovery under Connec¬ 
ticut’s wrongful den' 1 statute. Conn. Cion. Stats, s 52-555. 
That law is a “survival” statute, which allows recovery by 
the estate of the damages sustained by the decedent. 


'“App.” refers to Appellant’s Appendix. 

- Plaintiff has filed a i rons appeal primarily to clearly enalde him to argue 
that, if this Court wen* incline! to adopt some of Allegheny's points about 
redwing the award below, then* were other damage elements, not recognized 
l»\ the District Court. which would offset any such disallowance and thus 
fully justify a ju lgttn tit of at h ast * H See Hrennan v. Amheim Ac 

N* • ly. Inc., 4 Id C.S. .“12 ( 11*7• stern, I* ’hrn in Cm**-Appeal or Cm a* 

/ v tit ii'ii (’• rtmntor C on fusion , s7 If:* rv. !.. Ffev. 7«'?. M!»7t . Plaintiff 
do* s not a* |»**.*I from the dismissal of that part of the complaint which sought 
damages for himself personally; that claim, which was not pursued at trial, 
was separate from the damages sought bv plain, iff as representative of his 
wife *8 estate. 
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Prior to trial, Allegheny admitted liability and plaintiff 
dropped liis claim for punitive damages (App. 7a). Sub¬ 
sequently, the parties having waived a jury trial, the case 
was tried before Judge Blmnenfeld. That Judge had also 
presided at the earlier trial in the Perry case, which arose 
out of the same crash, which involved a 3H-yoar old man 
and a waiver of punitive damages, and which resulted in a 
jury verdict of $309,000 against Allegheny. The award in 
that case and the Judge’s charge to the jury were subse¬ 
quently upheld by this Court in a decision rendered prior 
to the trial below. Perry v. Allegheny Airlines, Ine., 489 
F.2d 1349, 1333 (2d Cir. 1974). 

A. Decedent's Background and Employment 

There was strong evidence from a variety of highly com¬ 
plimentary witnesses about the decedent’s outstanding rec¬ 
ord and prospects for a successful professional career and 
happy life. Allegheny called no witness who had met the 
decedent or was familiar with her work. Since Judge 
Blumenfeld’s specific findings on damages are closely con¬ 
nected with decedent’s background and employment record, 
the following unchallenged findings are particularly note¬ 
worthy: 

“Nancy Hollander was reared in a Maryland suburb 
of Washington, I). C. and entered the University of 
Pennsylvania n> a freshman in 19fi4. Her grades in 
college rose steadily from a “C” average as a fresh¬ 
man to a “It’’ and “It average in her upper divi¬ 
sion years, leaving her with a cumulative “It” average 
of 2.94 on a scale of “A” - 4. She was the recipient 
of a Department of Justice scholarship throughout 
college, and was active in student government. She was 
also involved in the nelher reaches of the federal gov¬ 
ernment for four successive summers during her col¬ 
lege years. She began as a secretary for the National In¬ 
stitute of Health in 1904, and spent the next three 
summers in tin* Office of tin* Solicitor of the Depart¬ 
ment of Labor, rising from legal secretary to research 
assistant to budget analyst by the summer of 1907. 



Shortly after receiving her Bachelor of Arts decree in 
English Literature in May of 11Kis, sin- married plain- 
tiIT and accompanied him that fall to New Haven, 
( 'onnectieut, where he eommeneed studies at Vale Law 
School. 


.1 ntr-Mortcm Employnutit 

Mrs. Feldman’s employment in New Haven reflected 
a continuing interest in and ability to obtain work re¬ 
lating to governmental functions and processes. After 
some temporary secretarial jobs she secured a position 
as a research assistant with the New Haven Legal Aid 
Association. Her principal task there was develop¬ 
ment of cost benefit analysis of the Association's oper¬ 
ations. She also performed para-legal research work, 
such as preparing studies of residents of New Haven 
noighl*orhoods when such data was pertinent to litiga¬ 
tion being conducted bv the Association. The follow¬ 
ing summer of lflfilt she worked for Equal Employ¬ 
ment Opportunities Commission in "Washington. In 
September of lftfif) she joined the urban affairs con¬ 
sulting (inn of Logon, Holt & Associates (Logon, Holt) 
a- a professional associate, and remained in this posi¬ 
tion until her death. 

Logon, Holt had been formed in lfWIS by. among 
others, .fool Logon, formerly Leneral Counsel to the 
New Haven Redevelopment Agency. When the dece¬ 
dent became associated with the firm in 1%f), it had a 
total slafT of about ten persons, and has since nearly 
tripled in -ize. Clients include Yale-New Haven Hos¬ 
pital, the Vale School of Medicine, private founda¬ 
tions. and public housing and redevelopment authori¬ 
ties. In addition the firm provides complete staff serv¬ 
ice- for the Connecticut Conference of Mayors and 
Municipalities, an organization representing cities and 
towns before Congress, the state legislature, and state 
and federal administrative agencies, acting basically 
as a lobbyist for municipal interests. 

Mrs. Feldman’s work with Cogen, Holt involved her 
principally with the Conference of Mayors. She began 
as a legislative analyst doing research for other mem¬ 
bers of the firm, but as she acquired experience she 
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worked more directly with the client and with the tar 
gets of the client’s lobbying, fn the words of Mr. 
(’open, who himself serves as Executive Director of 
the Conference, ‘there was this thread of research 
analysis administrative work that gradually increased 
in tin* responsibility and. in fact, in exposure to the 
public. It was in tin* closing days of her work for us 
that she had become increasingly involved in highly 
complex legislation and, in fact, at the very end was 
working very closely with the legislators, members of 
the fleneral Assembly, and indeed was doing direct 
lobbying at the State Capitol in the last days she 
worked for us.’ 

Her interest in her work was intense; she worked 
hard and enthusiastically and genuinely impressed her 
employers. Mrs. Kathryn Feidel-ou. another partner 
in Cogen, Holt who worked with the decedent on proj¬ 
ects for the Conference of Mayors, testified that she 
had ‘a remarkable degree of analytic ability, a skill in 
using numbers, statistical analysis. But apart from 
the intelhs'tual skills she had personal skill- which 
made her able to deal with a wide variety of people, 
as well as administrative skills, a ’borough commit¬ 
ment, a sense of responsibility, a talent for following 
up projects in which she was working.’ 

Mr. Clarence Heimann, currcntlv Director of Project 
Development for the Connecticut Resource's Recovery 
Authority, was First Selectman for Trumbull, Connec¬ 
ticut, for the twelve years from 1 DC 1 to 197‘». He was 
president of the Connecticut Conference of Mayors 
and Municipalities in 1D71 and 197‘J. and wa« vice- 
president of that organization in 1970. Tn these capnei 
ties he dealt directly with the decedent, lie was ‘very 
much impressed’ with her abilities; ‘I would describe 
her as being an attractive end intelligent and articulate 
person: someone who had the ability to order her 
thoughts and to be able to present them in a fashion 
that people could readily understand. She had a 
unique ability, in my opinion, in this area. As a rela 
tiv ly voting person she seemed far more mature than 
her age in her ability to engender thinking and to en¬ 
courage participation by people who were, in many 
cases, her superior in age and perhaps station in life.’ 
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Tin- circumstances loading to Mrs. Feldman’s (loath 
are illustrative of her commitment to work. She and 
her husband having both grown up in the metropolitan 
Washington area, they had determined to settle there. 
She had accordingly arranged to leave Cogen, Holt for 
what she anticipated would be similar employment in 
Washington, and had begun exploring opportunities in 
Washington for employment as a legislative analyst. 
For instance, she had approached a representative of 
the l lilted States Conference of Mayors who was at¬ 
tending tlie annual meeting of the Connecticut Confer¬ 
ence of Mayors, and had gained an optimistic impres¬ 
sion of her chances of employment with the United 
States Conference of Mayors. She also had an alter¬ 
native field of endeavor often to her, since she had ap¬ 
plied to and been accepted by the Ceorge Washington 
University Law School for admission in the fall of 
1971. Her husband having finished law school, she 
drove him and their belongings to Washington on the 
first week-end in June 1971, as he was about to take 
the District of Columbia bar examination. Hut her 
contribution to Cogen, Holt had become significant 
enough for her presence there to be required for one 
last week, notwithstanding her change of residence. 
In Mr. Cogen’s words, ‘we had three days left in the 
(legislative| session and she was handling some very 
crucial legislation on which she had done the research, 
analysis, the drafting, and sin* had close contacts with 
the key legislators on those Dills and we needed her 
hack lieeausc it was essential to get those bills passed.’ 
Mrs. Feldman accordingly embarked on Allegheny’s 
morning flight to New Haven on tin* Monday after the 
couple’s move to Washington. 

A ntr-Martnn Earnin'}* 

The decedent’s earnings during her years in New 
Haven corroborate her employers’ testimony as to her 
professional competence and her bright prospects for 
employment and advancement in the Washington mil- 
lieu. During the approximately nine months she 
worked for New Haven Legal Assistance, she earned 
$5,054.62, which reflects an annual rate of approxi- 
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matcly $6,700. Ilcr summer job \v>‘h the EKOC in 
1060 earned her $001.71 and various other odd jobs 
brought her total earnings for the year beginning Sep¬ 
tember 106ft to $6,544.33. Her starting salary in Sep¬ 
tember 1060 at Cogen. Holt was $6,500. Her salary 
was increased to $7,500 in May 1070 to $0,000 in No¬ 
vember 1070, and finally to $10,(XX) in May 1071. In 
just 20 months at Cogen, Holt her salary thus rose by 
54 per cent. Mr. Cogen stated that had she remained 
at Cogen, Holt the decedent would have continued to 
receive annual raises of at least $1,000 per vent at! I 
possibly substantially more to reflect cost of living 
increases. For example, the young woman hired to 
replace Mrs. Feldman began at $10,600 per year but 
was given an increase to $13,500 ah.. it one year late*.” 
(App. 11a 16a) (footnotes omitted). 

B. District Court's Findings on Damage’ 

The District Court's findings on damages const t de a 
model of careful and lucid reasoning: 

1. Destruction of Decal cut’s Kurniny Capacity 

The Court started with a finding that decedent would 
have earned $15,040 in her first year in legislative work 
in Washington (App. 2!>a). Her recent work at the Cogen, 
Holt firm corresponded closely with the job description for 
a “legislative counsel” job in Washington for non lawyers 
with the National Dengue of '‘ities United States Confer¬ 
ence of Mayors (NLC/FSCM), which paid, at that time, 
between $15,040 and $27,000. Furthermore, decedent had 
been earning $10,(MX) a year in New Haven, had received 
salary increases there of 54 C in only 20 months, and both 
the opportunities and salary scales for legislative work 
were greater in Washington than in New Haven (Cogen, 
App. 133a-141a; I*. Kx. 17—Jiodmann l)ep., pp. 11, 18;* 

3 Tlii* reference* in to the deposition of Mrs. Rndmann, which is part of 
the record t rmiHinittcd to thin four! mol which wan received in evidence an 
Plaintiff’ll Kxhihit 17 (Trial Tr. 147-50). 


App. 28a-22a). Prior to her death, the decedent had made 
an informal approach to the Nl.C/CSCM about a Washing¬ 
ton professional job and had received an encouraging re¬ 
sponse (Feldman, App. 28a 29a). 

The Court’s findings on the length of di-eedent’s prospec¬ 
tive earning capacity were controlled by agreements of the 
4 allies. They had agreed that decedent was 25 years old 
and in good health at the time of her death, that a white 
woman of 25 would have an additional 52 years of life 
expectancy and that she would retire at <i5 (App. ,‘l.'5a, sOa; 
Mnlasky, App. 180a; Curran, App. 25!)a; see also, I). Kx. F, 
p. 0). The Court therefor** found that decedent could look 
forward to 40 more years of future earning capacity (App. 

f)Ja ), 

The Court treated the matter of salary increases with 
caution. First of all, by using 1!*71 salary tables the 
Court based the value of decedent’s lost earning capacity 
entirely on 1!)71 dollars (App. 21a; 24a; 25a; 42a). It 
exelud :*d all subsequent cost-of-living raises, even though 
decedent’s likely immediate employer, the NI.C I SC.M, 
regularly gave such increases (App. 42a; P. Ex. 17 
I’odmann l)cp., p. 12). Indeed, between July 1, 1271 and 
the April, 1274 trial such pure cost-of living raises actually 
given by NI.C I SC.M bad amounted to about 15'/ for all 
employees or around 5/4-6'4 per year (P. Kx. 17— 
Kodmann Pep., p. 12). 

St ond, the Court found it likely that decedent would 
have received, until retirement, annual “merit” increases 
averaging about 2/ per year (App. 20a-22a; 54a 55a). 
This meant that decedent, at the age of 40, would be earn¬ 
ing $18,040, at 55, $27,001, and at 05, $22,757 (See Table 
I, App. 54a 55a; see also App. 24a-25a). 

The Court also gave careful attention to decedent’s ex¬ 
pected short absence from full time work to rear two eliil- 
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(Iron (App. 32a-33a). Plaintiff and his wife had planned 
to have two children; his wife expected, at the age of .’>0, 
to devote herself principally to having and raising the 
children for a period of from four to eight years before 
returning to full-time work (I ’eldinan, App. 101a-103a). 
The Court held that, since decedent’s earning capacity 
during this period had boon destroyed by Allegheny, her 
estate should be credited with the amount which she was 
capable of earning during those child raising years. How¬ 
ever, the Court froze decedent’s annual loss of earning 
capacity at $17,044 throughout this period (App. 25a, 
33a, 54a). 

Having thus determined the value of decedent’s loss of 
earning capacity on an annual basis to retirement, the 
Court gave no credit to the estate for full-time or part- 
time work or for pension payments after retirement (App 
33a-34a; 55a). 

The Court then applied an income tax deduction of 25'/ 
for each year in which decedent’s estate was credited with 
lost earning capacity (App. 35a). The Court could then 
determine the net value of decedent’s lost earning capacity 
on an annual basis (Table I, App. 54a-55a). 

The Court next found the appropriate discount rate so as 
to reduce the decedent\s lost earning capacity to its present 
value (App. 3(ia-55a). It weighed conflicting expert testi¬ 
mony, analyzed pertinent economic statistics over many 
years, and then, exercising the discretion which Connecti¬ 
cut. and this Court leave to the trier of facts, selected 1.5'/ 
as the correct figure (App. 4.3a-4!)a; 54a-55a). The District 
Court found that the 1.5'/ rate represented the real yield 
on safe investments one which reflected “the earning 
power of money.” Chesapeake <(■ Ohio /{. Co. v. Kelly, 421 
I'.S. 485, 431 (19(51) (App. 37a, 48ai-49a). In making this 
finding, the Court sought to filter out the effect of infla- 
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tionary expectations from investment yields .just as tin* 
Court had excluded inflation-caused increases from its find¬ 
ings on decedent's loss of future earning capacity (App. 
4da 4!)a). Therefore, in the appendix to its decision, the 
Court subtracted, over Ions' and corresponding periods of 
years, the annual increases in the cost of living from the 
effective annual interest rates on a series of safe Treasury 
Kill investments (App. 71a 7!>a). The difference between 
these two percentages supported closely the 1.7)// discount 
figure, which plaintiffs expert had advanced (App. 47m- 
4fia). 

The Court, accordingly, made the following finding: 

“. . . [T|hat 1.7) per cent per year is an appropriate 
figure by which to discount an award of damages based 
on the destruction of future earning capacity when 
that award has itself been computed without consid¬ 
eration of inflation affecting that amount subse pient 
to tin* date of tin* injury upon which the award is 
premised. To < Xpert a prudently invested award to 
return a real yield of more than 1.75 per cent per year 
and accordingly to discount in advance by more than 
1.7) per cent per year, an amount found to be fair com¬ 
pensation in the absence of inflation—for damages 
suffered, would be to deny to the decedent’s estate in a 
wrongful death action Min* ju-t damages’ to which (in 
Connecticut) it is statutorily entitled. Conn. (len. 
Stats. S 7)2 7)7)7).” (App. 4Ka-4fta). 

I sing the 1..)'< discount rati*, the Court then applied the 
appropriate percentage to each year’s after-tax loss of 
earning capacity. This produced a present value on July 1, 
11*74 for each of decedent’s years from 11172 to 2011, the 
date of her prospective retirement (Table I, App. 7>4a7>7m). 
The Court added up these yearly values to arrive at a 
total present value ol $!!)!),!).).'! tor Allegheny’s destruction 
of decedent’s earning capacity. 
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2. Destruction of Decedent’s ('opacity to Enjoy Life’s 

Activities 

The District Court thou turned to tI k* destruction of 
decedent’s capacity to carry on enjoyable, non-remunera- 
tive activities. Floyd v. Fruit Industries, Inc., 144 Conn. 
659, 669-70, 136 A .2d 918, 924, 925 (1957). As the Court 
found, the decedent had “the capacity to enjoy the myriad 
activities life offers outside* of working hours.” These 
included such things as cycling, skiing, tennis, entertain¬ 
ing and being entertained and traveling (App. 55a-56a). 
She was, again in the Court’s words, “happy a:.d well- 
adjusted, and attractive in appearance.” Furthermore, 
“she was in good health and could he expected to live out 
the 52 years remaining in her expected life span.” (App. 
56a). Tin* Court then proceeded to make what it conceded 
was a conservative award of $100,000 on this aspect of the 
case (App. 57a) ; this amounts to about $40 dollars a week 
for decedent’s life expectancy. 

3. Deductions of Decedent’s X< < essary Personal Living 

Expenses 

The Court found that decedent’s necessary living ex¬ 
penses were deductible even though she was a married 
woman (App. OOa-Ola). It fixed decedent’s first year living 
expenses in Washington at $2,750 per year, which was 25(4 
higher than the Court’s finding as to her comparable ex¬ 
penses in New Haven (App. 63a-64al. The Court then 
increased those living expenses by 3(4 per year up to 
$6,675 at the time of retirement (App. 64a, Table II, App. 
67a-68a). After retirement, the Court continued to deduct 
living expenses of $5,000 per year (App. 65a-68a). The 
Court then reduced the living-expense deductions to present 
value by application, as both parties had urged, of the 
same 1.5(4 discount rate used in connection with lost 
earning capacity (App. 60a-07a). This produced total 
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annual deductions for living expenses of $156,897 (App. 
68a). The subtraction of that amount from the sum of 
the $4!)!),ho.'’ (damages for destruction of earning capacity) 
and of the $100,000 (damages for destruction of capacity 
to enjoy life’s activities) resulted in the final judgment 
figure of $444,Out; (App. 60a). 

The Court allowed no recovery for pre-judgment inter¬ 
est, or for pain and suffering, even though on the latter 
point, the Court conceded that there was evidence to sup¬ 
port such a finding given the facts that the aircraft did 
not explode on impact, that decedent died of smoke 
asphyxiation ami burns, that s-hc* had no broken hones and 
that Allegheny introduced no contrary evidence (App. 57a- 
60a). 


ARGUMENT 

Under Hide 52(a) it is settled that the scope of appellate 
review in a case of this kind, where virtually all the damage 
issues are factual, is very narrow. Findings cannot he set 
aside unless “clearly erroneous.’’ Zenith Cur}), v. Hazel- 
tine, 595 t.X. KM), 125 (1060); Snodgrass v. X el son, 505 
F.2d 04, 05 (Kth Cir. 1074). The trial court has broad dis¬ 
cretion: the Court of Appeals cannot act fie novo. United 
States v. la'i.'J:! .!< ns of I.mil, 498 F.2d 8, ft (2d Cir. 1074). 
Thus, a finding cannot be set aside merely because a dif¬ 
ferent finding would have been equally appropriate under 
the evidence. Unit id Slate - v. Yellow Cab ('<>., 558 F.S. 
558, 541-542 (1040). Similarly, a finding will he affirmed 
if “reasonable minds could possibly differ with the Court’s 
conclusion, but the district court was not clearly wrong ” 
(leorfie II . It. Itriison <r Co. Ud. v. Xorton Lilly <0 Co., 
ha., 502 F.2d 1045, 1040 (5th Cir. 1074). 

Even where the case is basically documentary and the 
oral evidence presents no real conflict, the trial court’s find¬ 
ings must stand, unless they are, in the words of Rule 52(a) 
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“clearly erroneous.’’ Local Union 1210 v. United lira, 
of Carpenter.* <& Joiners, 49.‘5 F.2d 93, 90 (1st Cir. 1974). 
Or, as this Court has stated in a leading decision on the 
scope of appellate review on damage issues: “If we re¬ 
verse, it must be because of an abuse of discretion.’’ 
Dagncllo v. Lour/ Island I!.It., 2*9 F.2d 71*7, 800 
(2d Cir. 1901). And it is, of course, equally clear that 
“. . . the complaining party has the burden to clearly 
demonstrate error in the Court’s findings.” Snodgrass v. 
Nelson, 503 K.2d 94, 90 (8th Cir. 1974). 

We have, perhaps, belabored the obvious on Hide 52(a) 
but only because non here in its brief does Allegheug even 
refer to that rate. Y<*t Allegheny’s appeal is basically an at¬ 
tack on the District Court’s exercise of its fact-finding 
responsibilities. This is true of Allegheny’s disagreement 
with the Court’s findings on decedent’s likely starting 
salary in Washington, on her prospective salary increases, 
and on the appropriate* discount rate, which includes tin* 
treatment of inflation. See e.g., O'Connor v. United States, 
209 F.2d 578, 7.87) (2d Cir. 197)9). 

Thus, in the areas under consideration on appeal here, 
the District Court had broad, fact finding discretion, par¬ 
ticularly since in determining damages from a wrongful 
death tin* trier must necessarily “make an intelligent esti¬ 
mate.” Fairbanks v. State, 147? Conn. 67>3, 07)9, 124 A.2d 
893, 899 (197)0); Uagne.Uo v. Long Island Railroad Co., 
289 F.2d 797, 800 (2d Cir. 1901). Allegheny has simply 
failed to recognize, much less to scale, the high hurdle 
erected by Rule 7)2(a), for the findings which Allegheny 
challenges are fully supported by the record and well 
within the District Court’s discretion. 



I. THE DISTRICT COURT'S FINDINGS ON THE DESTRUCTION 
OF DECEDENT'S EARNING CAPACITY WERE CONSERVA¬ 
TIVE AND. IN ANY EVENT. CLEARLY WITHIN THE COURT S 
DISCRETIONARY FACT-FINDING AUTHORITY 

A. Decedent's Starting Salary in Washington 

Allegheny disagrees with the District Court’s finding 
that decedent’s starting salary for legislative work in 
Washington—where she and her husband had ,ju~t started 
to settle at the time of her death—would be $15,040 per 
year (Allegheny Dr., pp. 11-14; App. 20a). There is 
ample support for this finding and by no stretch of the 
imagination can it be said to be “clearly erroneous.” 

First, the evidence was unchallenged that decedent, a 
1000 graduate from the University of Pennsylvania, was 
receiving si0,000 a year when she resigned from Cogen, 
Ilolt in New Haven (Feldman, App. 00a; Cogen, App. 
lM.'la). That represented an increase of ~>Vf in just 20 
months of employment. With Cogen, Holt she had 
been working on legislative analysis and lobbying, particu¬ 
larly on behalf of the Connecticut Conference of Mayors 
(CC.M) (Cogen, App. 155a-1'50a; Heinmnn, App. 174a- 
175a). The opportunities for -imilar legislative work were 
linn more plentiful in Washington and the salaries were 
higher (Cogen. App. 150a-140a). Thus, Mr. Dourke, a eon- 
teiuporan of decedent at Cogen, Holt, moved to Washing¬ 
ton’” ' mid Mimmer of 1071 for legislative work there; he 
there were many $15,500 legislative jobs 
e for female college graduates, to say nothing 
n graduates with Mrs. Feldman’s ability, char- 

, and almost two years of successful legislative; oxperi- 
• (Dourke, App. 100a, 104a-105a, 171a). 

Second, it was established that her superiors at Cogen, 
Holt thought highly of her and would have given her en¬ 
thusiastic recommendations (Cogen, App. l.‘!8a; Feidelson, 


App. 153a-154a). The same was true of ('CM officials, who 
had worked closely with decedent in the Connecticut legis¬ 
lative field (Heiniann, App. 174a-17(ia; Feidelson, App. 
153a). After all, she had been given increasingly respon¬ 
sible professional assignments and had flown to her death 
in New Haven only because, although she and her husband 
had just moved to Washington, she was needed by the 
OCM for critical lobbying work during the closing days 
of the Connecticut legislature (Cogen, App. 135a l.'Kia). 

Third, the record made clear that while in Connecticut, 
decedent had informally approached the Nl.C USCM for 
a professional legislative job in Washington and had re¬ 
ceived an encouraging response (Feldman, App. 9Ka-99a). 
The XLC/USCM, which was one of a number of private 
organizations in Washington with legislative activities, had 
positions > “legislative counsel’’ (not requiring a law 
degree) with salaries beginning at the (IS 12 level of 
$15,040 (I*. Kx. 17-ltodnuinn Hep., p. IS). The (1S-12 job 
description with the XLC’/l SCM, with its emphasis on 
personal contact and working closely with legislators and 
their staffs, closely matched the actual responsibilities 
exercised by decedent in her last months with Cogen, Holt 
(Cogen, App. 135a-13(ia; Heiniann, App. 175a). 

Furthermore, Mr. Cogen, by reason of his own work 
with the NFC/ USCM including his position as a member 
of XLC’s Hoard of Directors, was shown to be thor¬ 
oughly familiar with its legislative counsel positions, lie 
testified, without challenge, that he considered decedent 
to be fully qualified for that job at the “lower range” of 
its salary; that lower range was the $15,040 found by the 
District Court (Cogen, App. 13Sa, 141a). Additionally, 
decedent was very personable and would have made an 
excellent impression at a formal job interview (Cogen, 
App. 13fia-137a: Heiniann, App. 175a; I'ourko, App. 15Ma, 
167a; P. Kx. 17-Kodmann I)ep., p. 19). 
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Fourth, Mr. Boutko’s own Washington experience under¬ 
scores the conservative nature of the Court’s finding. 
When Mr. Bourke went to Washington in the summer of 
l!t?l he received a number of legislative jol> offers, includ¬ 
ing one for $20,000 as legislative counsel for NEC/FSCM 
(Bourke, App. 101a. 172a) — a salary which was $5,000 
more than that which the Court found decedent would have 
received there. This evidence is significant because Mr. 
Bourke and the- decedent not only had worked together at 
Cogen, Holt hut also had virtually the same age, educa¬ 
tion, college major, and professional interests and experi¬ 
ence (Feldman, App. 80a, 00a, 08a; 1*. Ex. 10; Bourke, 
App- 1 58a-100a). With that near identity of qualifications, 
since Mr. Bourke did receive and reject a $20,000 job offer 
from NEC I'SCM for legislative work in the mid-summer 
of 1071, there is every reason to believe that decedent could 
have earned at least the $15,040 projected for her in the 
same year by the Court for the same type of work (App. 
20a-30a). 

Allegheny does not begin to match, much less to over- 
crime, the foregoing support for the Court’s finding on 
starting salary by its reference to the deposition of Mrs. 
Hodmann, the N’l.C I’SCM’s personnel director (Alle¬ 
gheny Br., pp. 11-12). Mrs. Hodmann stated that, after 
reading two resumes relating to decedent and some of her 
written work, sin- believed decedent was qualified for a 
(1S-10grade starting salary at $11,500 (I*. Ex. 17-Hodmann 
l)ep., p. 15). But as the Court pointed out in rejecting 
this opinion, Mrs. Hodmann had not met or heard of 
decedent and was not familiar with the subsequent trial 
testimony of witnesses who had actually worked with her 
(App. 28a 20a). Furthermore, again as the Court noted, 
the resumes and written material shown to Mrs. Hodmann 
emphasized the research aspects of her work and touched 
only briefly on the personal contact and lobbying work 
which had characterized decedent’s efforts during her last 
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months at G'ogen, Holt and for which, in fact, she had 
flown to New Haven (lleininnn, App. 173a; Cogen, App. 
135a-130a). Yet it was this very development of “working 
relationships’’ with legislators which was called for in the 
NLC/l’SCM’s OS-12 jolt description, and which was not 
mentioned either for the (JS-11 (»r (JS-10 positions, the 
last-named position being clearly confined to inside re¬ 
search activities and staff support (App. 18a-20a; I*. 10x. 
17-Rodmann Dep., pp. 10-18). 

In sum, the District Court ’s finding of $15,040 as dece¬ 
dent’s initial earning capacity was amply supported by 
the evidence. Kvvn if Allegheny’s preference for a lower 
starting figure had equal evidentiary support'—which it 
does not—the Court’s finding must he sustained as not 
“clearly erroneous.” I'niterl Slates v. Yellow Cab Co., 
338 U.S. 338, 341-342 (l!*4!l); see also, Daynrllo v. I,an,] 
Island lt.lt., 28!) F.2d 7!)7, 800 (2d Cir. l'Hil). 

B. Decedent's Salary Increases and Final Salary Level 

The District Court’s finding that decedent’s likely merit 
salary increases would have amounted to 3 '/r per year are 
clearly within the fact-finder’s discretionary province 
(App. 30a-32a; 54a-55a). That discretion is necessarily 
broad, see Haller v. Sled;, 140 Conn. 114, lit!, 148 A.2d 
240, 248 (195!)), particularly in the case of an individual 
whose career was snuffed out well before it reached full 
flower. See Story Parchment Co. v. Paterson Co., 282 l .S. 
555, 503 (1931); lii,,daw v. HK() Hadio Pieturcs, 3,27 C.S. 
251, 205 (1940). As the Connecticut Supreme Court lias 
stated with respect to wrongful death damages: “No one 
can place a definite value upon them, nor can one do more 
than conjecture as to what the future course of any life, 
if continued, would have been. At best, the trier of facts 
must take the evidence and make an intelligent estimate.” 
Fairbanks v. Slate, 143 Conn. 053, 059, 124 A.2d 893, 897 
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(1050). The? Court below carried out this mandate with 
great care. 

The District Court used as a guide the Government's 
.July 1071 GS-Table which wa> in effect at decedent’s loath; 
such schedules arc and have heen followed hy the XU’/ 
USCM and comparable Washington organizations with 
legislative interests. (App. 550a-.’52a, 54a 55a; I'. Kx. 17- 
Rodmann Dep., pp. 0-12). I*y utilizing this 1071 table for 
future years—all the way to 2011—the District Court pre- 
rt uteri ring pnst-lU71 inflation front affecting its future 
income projet lions foi rlcrcilcut (.sec, e.g., App. .‘51a). 
Thus, although hy the time of trial decedent would actually 
have received pure cost-of living increases from NLC’/ 
ISC.M totaling 1 o'i of her starting salary (I*. Kx. 17- 
Rodrnann Dep., p. 12), the District Court’s calculations 
excluded all such inflation-caused increases from its calcu¬ 
lations. Instead, the District Court’s approach credited 
decedent only with merit increases of about dC per year, 
with no credit whatsoever for the regular oost-of-living 
increases to which NLC CSC.M and federal employees have 
been and are entitled (I*. Kx. 17-Rodinann Dep., pp. 0-12); 
84 Stat. 1040 (1071), 3 C.S.C. 5* 5:501-5:503. 

We submit that the average .‘?C annual merit increase 
found bv the Court was modest. Indeed, the projected 
initial yearly increases were somewhat lower than those 
projected by Allegheny’s expert (App. .'51a, n. 20, 34a-33a; 
Curran, App. 248a). More significantly, the decedent was 
talented, ambitious, personable and hard working. At 25 
she had already carried out professional responsibilities 
of a high order (Cogen, App. 1.'55a-1.‘50a). She had been 
accepted at George Washington University Law School 
and had she gone there her earning capacity would have 
increased (Feldman, App. 07a -08a; App. 27a). As it was, 
the Court projected that from her start at >15,040 in 
1071, she would progress gradually and steadily, reaching 


a peak of $.'53,757, equivalent to that of a middle GS-10 
level, at retirement at age 05 (App. 54a-55a). It seems 
more likely that deeedcnt’s demonstrated capacity and 
drive would have propelled her upward at a faster rate to 
the substantially higher pay levels which were available in 
Washington. In this connection, it is well to recall Mr. 
Cogen’s testimony that had decedent remained with his 
firm she would have received annual increases of at least 
$1,000, exclusive of additional cost-of-living raises for the 
indefinite future; together, the two sets of annual increases 
could have reached $3,000 per year (Cogen, App. 139a l. 
The Court’s finding on salary raises does not accord to 
decedent, any annual increase of $ 1.0*K) or more at >nij/ time 
flurhitj the deretleni’s entire workitiff life (App. 54a-55a). 

The conservative thru?* of the Court’s estimate is fur¬ 
ther emphasized by other acts. First, Mrs. Feidelson, an 
older colleague of decedent’s at Cogen, Holt, had earned 
$.'50,000 in 1973 when she was 20 years out of college 
(Feidelson, App. 149a, 15fia). In contrast, the Court’s 
projection called for the decedent not to receive $30,000 
until she was 37 years out of college (App. 54a-55a). 

Mrs. Feidelson had already taken 14 years out to raise 
her three children, so that she was earning $30,000 annually 
after she had spent 12 years in her life’s work (App. 
150a). In contrast, Mrs. Feldman had planned on an 
absence of only four to eight years (Feldman, App. 101a- 
103a); yet, under the Court’s calculations she would have 
had to practice her profession for at least 25 more years 
before she could attain an annual salary of $30,000 (App. 
54a, 55a). 

Second, Mrs. Donald, a Connecticut City Planner and an 
Allegheny witness on job opportunities for women, was 
receiving $22,000 a year at age 39, after 14 years on the 
job (Donald, App. 23fta-239a). Fnder the Court’s projec¬ 
tions the decedent would not reach that salary level until 
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she was 4f! and had worked at her Washing on job for 14 
years (Apj». fHa-ooa). Yet the evidenw was clear that 
job opportunities and salaries in government-related work 
were greater for women in Washington than in Connecticut 
(Cogen, App. 139 a 140a; Bourke, App. lfiOa, lbda-lboa, 
171a). 

Third, there is the experience of Mr. Bourke, whose ago, 
qualificat ions, experience with Cogen, 11 olt and career 
aspirations were virtually mirror images of the decedent’s 
(supra, pp. Id, 17). Mr. Bourke’s fir-t 1971 ,jol> in 
Washington paid $17,d0O (Bourke, App. Kilo 1f!2a). By 
1074 he was earning $30,000 a year as an assistant to the 
Speaker of the House of Representatives (Bourke, App. 
lf>2a-l(!3a). In contrast, the District Court’s projections 
called for decedent not to earn $30,000 until 200(5 (App. 
d4a-dda). In other words, Mr. Bourke, who considered 
decedent his equal in qualifications for legislative work 
(Bourke, App. IGOa-lOla), was actually earning $30,000 
.'!2 years before decedent, according to the Court, would 
have reached that level. 

Allegheny attacks the findings on likely salary raises by 
claiming that a Government pay regulation refutes Mrs. 
Rodmann’s testimony on the regularity of XLC CSCM 
merit raises (Allegheny Br., pp. 9-11). But, the charge 
comes too late. Allegheny never bothered to appear for 
Mrs. Rodmann’s deposition, much less to question her 
statement on annual merit increases (I*. Kx. 17 Rodmann 
Dep., pp. 1-2, 11-13). Moreover, Allegheny never raised at 
the District Court level, even in its Motion for a New Trial, 
the question of alleged conflict between the Government 
pay regulation which it now cites and the pay scales and 
annual merit increases referred to by Mrs. Rodmann and 
the District Court (See I*. Kx. 17-Rodmann Dep., pp. 11 13; 
App. 34a-3'»a). Hence, Allegheny cannot now raise on 
appeal such a wholly new argument, for as this Court 
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recently noted in Terkildsni v. Waters, 4S1 F.2d 201, 204- 
20o (2d Cir. 1973): 

“Adherence to tin* rule is particularly apt where, as 
here, factual questions may have been implicated as to 
which the judge made no findings lK*cause the issue 
was not directly raised and equally, where considera¬ 
tions underlying a subtle legal issue could have been 
exposed and distilled by the able district judge so as 
to facilitate more informed consideration by this 
court.” 

Furthermore, even if the question had been properly 
raised, it would be of no moment because even tin* cited 
regulation would not have prevented merit increases aver¬ 
aging 3/{ per year. In it brief, Allegheny itself concedes, 
i?i effect, that the cited pay regulation would permit annual 
merit increases on the scale found by the District Court, for 
Allegheny states that “naturally there are exceptions for 
high quality . . . performance” (Allegheny Br. p. 10). 
In short, even under Allegheny’s argument, annual 3% 
merit increases could be given to decedent under the pay 
regulation in question. (Federal Personnel Manual, Chapter 
331, Sulxdi. 4, Secs. 4 12). Furthermore, there was nothing 
to prevent the decedent from being promoted from time to 
time either bv the private NLC/USCM. or a comparable 
private Washington organization, to a higher (trade with 
wider responsibilities, and thereby jumping several pay 
steps in the process (P. Ex. 17—Rodmann I)ep., pp. 12-13). 
After all, the ability to handle expanded responsibilities 
had been part and parcel of her record at Cogen, Holt and 
had undoubtedly accounted for her 54'J salary increase in 
less than two years (Cogen, App. 135a-13fia). 

Finally, it must be remembered that the District Court 
cannot he hold to the determination of indisputably correct 
sums with respect to future earnings. See Story Parch¬ 
ment Co. v. Paterson Co., 2«2 IT.S. 535, 559 (1931) (“The 
wrongdoer is not entitled to complain that they [ damages] 


cannot lx* measured with the exactness and precision that 
would he possible if the case, which he alone is responsible 
for making, were otherwise”). S< r also Hifjrlniv v. RKO 
Radio Pictures, '’>‘27 l .S. 251, 205 ( 1040). Such an undertak¬ 
ing, as t lie ('onnect icut ('ourt- have recognized, would lie an 
impossibility. It is enough for the Court below to have 
made an “intelligent estimate.” Fairbanks v. Shift. 14.'] 
Conn. 055, 050, 124 A.2d 805, 80S (1050). In point of fact, 
the Court far exceeded that standard in terms of care and 
specific evidentiary support. 

C. Projected Earning Capacity During Decedent's 
Child-Rearing Years 

The Court found that at the age of 50 decedent would 
intciiupt her regular full-time work for eight years to 
raise the two children she and her husband were planning 
to have, that during this period she would have remained 
in sufficient contact with her field, perhaps through part- 
time work, to maintain her earning capacity and that there¬ 
after she would resume full-time work in her chosen field 
(App. 32a-35a). 

Allegheny objects to the Court’s holding that decedent’s 
death destroyed her earning capacity of $17,044 per year 
during that eight-year period (Allegheny Hr., pp. 14-10). 
Allegheny’s contention appears to be that in a wrongful 
death case which happens to involve a married woman, the 
decedent’s estate should not be credited with any money 
the decedent was capable of earning during any period she 
was planning to take time out to raise children. The 
Court’s holding to the contrary is both appropriate and 
required by Connecticut law. 

A critical element in Connecticut’s treatment of future 
earnings in death cases is it' repeated emphasis on the loss 
of earning raparift/. Thus, Ftof/d v. Fruit Industries, Inr., 
144 Conn. 05!), 000-070, 071,150 A.2d 018, !»24. 025-020 (1057) 
specifically includes among wrongful death damages those 



attributable to the “rapacity to earn money” and the “de¬ 
struction of earning capacity.” (Emphasis added.) Simi¬ 
larly, the trier of facts must inquire “into the value of the 
person’s capacity to earn money by his labor, physical or 
intellectual.” Doris v. /'. (lamhardclla d Son Cheese Cor¬ 
poration , 1 17 Conn. 2(55, .”>70, Hil A.2d As”, 58(i (IPfiO) (Em¬ 
phasis addeil.) To put it another way, the Court must 
appraise tin* decedent’s “net earning power.” McKirdy 
v. Casein, 142 Conn. SO, SO, 111 A .2d 555, 558 (1955). (Em¬ 
phasis added.) See also, Chase v. Fitzgerald, 122 Conn. 
401, 407, 45 A.2d 789, 792 (1940) (“destruction of earning 
capacity”) ; Jackiewicz v. United Illuminating Co., 100 
Conn. 210, 212. 128 A. 151, 152 (1927) (“dimunition of the 
minor’s earning capacity”). Connecticut thus follows the 
prevailing rule in this country that “[T]ho Court may 
properly instruct the jury that they may consider impair¬ 
ment of plaintiff’s ‘capacity to earn money’, although there 
is no evidence of loss of actual earnings.” 25A C..J.S. 
? 185.0, pp. 221-22. 

Accordingly, the Court below correctly noted that in a 
wrongful death case, compensation must be based on the 
“loss of earning capacity, not future earnings, per sc.” 
(App. 25a.) There can be no question that until her re¬ 
tirement date, the decedent would have retained the capac¬ 
ity to work full-time. She was experienced, energetic and 
wanted and enjoyed a professional career (Feldman, App. 
95a-97a, 102a, 118a; Feidelson, App. 152a-152a). The fact 
that at the time of her death she was planning to take some 
time off at a future date to start raising children in no way 
affected that innate capacity to earn, which she had re¬ 
tained right up to the time of her death. Thus, under Con¬ 
necticut law her estate must be reimbursed for the lost 
capacity to earn money regardless of whether she actually 
would have exercised that capacity fully during the period 
in question. After all, at the time of her death, she had 
the option of changing her mind about having children. 


Similarly, assuming that decedent had the two children, 
there was nothing to prevent her from reducing drastically 
the period away from full-time work. Indeed, Allegheny’s 
own witness had two children and took only two years off 
from her full time professional work without any apparent 
ill effects on her career or family (Donald, App. 239a). 

In sum, during tin* prospective eight-year period what 
was destroyed, inter alia, by her death was Mrs. Feldman’s 
capacity to earn money. As such, that particular loss of 
earning capacity must he compensated, whether she would 
have chosen to exercise that capacity or not during the 
period. Allegheny’s different view is at odds with Con¬ 
necticut’s continuing stress on the loss of a decedent’s 
cnpnriftf to earn and with the freedom of this decedent to 
change her mind both about having children and about the 
amount of time she wished to devote primarily to their 
rearing. It would also unjustifiably relegate married 
women in wrongful death cases to a status inferior to that 
of men, a relegation which finds no support in the Conner 
ticut cases. 

Here, as elsewhere, the Court proceeded conservatively 
in its actual findings. For one thing it froze the decedent’s 
prospective pay at $17,040 throughout the child-rearing 
period without any salary increases. The underlying as¬ 
sumption that decedent’s professional competence would 
not have improved at all during that period, thereby in- 
creasing her earning power, is inconsistent with tin* vigor¬ 
ous pursuit of her career (sec also, Feldman, App. 98a, 
101a 102a, 108a, 129a). The Court also found that this 
child rearing, no-raise period would last eight years (App. 
32a). Mr. Feldman had testified that his wife had planned 
to take off from four to eight years from her full-time 
career (Feldman, App. 101a 103a). The Court could have 
selected a figure within that range, but instead by picking 
eight years, selected the upper end of tin* range, thereby 
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reducing somewhat the ultimate recovery to the decedent’s 
estate. 

Allegheny’s proposed shift of damages during the eight 
year child-rearing period from the loss-of-earning 
category to the loss-of-cnjoyment category makes no sense 
(Allegheny Hr., p. Hi). Furthermore, there is nothing in 
this case or in the Fairbanks or other Connecticut decisions 
which would suggest that such a shift—prohibited, as we 
see it, by Connecticut law- would result in a dimunition of 
the ultimate recovery (infra, p. -Hi). Indeed, the statu¬ 
tory requirement that wrongful death damages be “.just” 
would preclude any such baseless reduction. 

In a sentence, the District Court was correct in its ruling 
on the loss of earning capacity during decedent’s planned 
period of child-rearing concentration and conservative in 
its findings as to how much that loss was worth. 

II. THE DISTRICT COURTS FINDINC OF A 1.5% DISCOUNT RATE 
CONSTITUTED A PROPER EXERCISE OF ITS FACT-FINDING 
RESPONSIBILITIES 

Allegheny attacks the District Court’s finding of a 1.5/$ 
discount rate as being contrary to law (Allegheny Dr., pp. 
3-9). Yet the s<.. .tion of a discount rate presents a factual 
question, as recognized explicitly by this Court in O'Connor 
v. United States, 1309 F.2d 578, 585 (2d Cir. 1959). In its 
brief Allcqheny does not contend that the lower court s 

I. 5% rate is not supporte.l by the evidence. And, indeed, 
the rate found by the District Court has ample support in 
the record and is, in any event, far from “clearly erro¬ 
neous.’’ 

It may be helpful to summarize, at the outset, the prin¬ 
cipal points which dispose of Allegheny’s claim. First, 
the Connecticut decisions, which are controlling under Erie 

II. 11. v. Tomkins, 504 F.S. 04 (1958), do not fix the dis¬ 
count rate at any particular percentage and do not pre¬ 
clude consideration of inflation in determining that rate. 



Instead, like the Second Circuit, they leave this question, 
as one of many inter-related factual issues affecting the 
extent of recovery in wrongful death cases, to the sound 
discretion of the trier of facts. This is consistent with 
Connecticut’s statutory language which calls simply for the 
award of “just damages” in such cases. Conn. Gen. Stats. 
$ 52-555. 

Second, the 1.5% rate, so meticulously determined by the 
District Court, was justified by tin 1 evidence concerning the 
decedent. Since, in its computation of decedent’s loss of 
future earning capacity, the Court had excluded all infla¬ 
tionary effects, it was only proper for the Court, in its com¬ 
putation of the true yield on safe investments, similarly to 
exclude all inflationary effects. This might well not be 
appropriate for all decedents at all times, but it certainly 
was proper for tin* decedent here. Had she lived, she would 
have received the 15% cost-of-living increases awarded to 
XLC CSC.M employees from July, 1D71 until April, 1974 
and would have continued to receive eost-of-living increases 
thereafter on a regular and substantial basis, including one 
of over 5% that became effective in October, 1974 (See r.ff.. 
Appendix C hereto). Vet in its calculations, tin* Court 
credited decedent with no such inflation-caused increases 
but instead assigned her only the wholly separate and mod¬ 
est merit increases of about 3% per year (App. 30a-33a, 
54a-55a). 

Third, the propriety 0 f the Court’s 1.5% finding is fur¬ 
ther supported by certain features of this case and their 
disposition by the Court. Between the accident and tin* 
trial the value of the dollar had eroded by 1K.7%. By the 
end of 1974 the erosion of tin* dollar had increased to 27.8% 
(Appendix A hereto). Furthermore, tin* rate of inflation 
continues to outpace the rate of safe investment, to say 
nothing of post-judgment interest (Ibid.). K Xpert testi¬ 
mony for the plaintiff indicated that the real, average in¬ 
flation-free yield on safe investments over 18 years had 



been 1.27%, which the expert hud rounded up to 1.5% 
(Malasky, App. 194a-196a). The Court’s own thorough 
analysis of investment rates and cost-of-living increases 
over a .‘>4 year period supported selection of the same 1.5%. 
figure (App. 81a-89a). 

In addition, any conceivable elevation in the recovery 
attributable to a 1.5% discount rate is offset by other coun¬ 
tervailing and conservative findings which depressed that 
recovery, including the following: application of a high 
25% income tax to all of decedent’s earnings; the refusal 
to make an award for pain and suffering oven though ihe 
decedent died of burns and asphyxiation; the Court’s selec 
lion of the longest possible no-raise period for decedent’s 
child-rearing years; the absence of any award for pre¬ 
judgment interest; the unusual 3% annual increase in 
deductible necessary living expenses during all of dece¬ 
dent’s working years; the continued post-retirement de¬ 
duction of living expenses even though the Court declined 
to allow decedent any full-time, part-time or pension pay¬ 
ments in that period. 

Fourth, prior to the trial below the 1.5% discount rate 
had received significant support from this Court in the 
Perry case involving the same crash in Connecticut. In 
that case, in his charge to the jury, Judge Blumenfeld had 
referred both to the 1.5% discount rate urged by the ex¬ 
pert for that plaintiff and to that expert’s rationale in 
reaching that figure—a rationale which approximates the 
approach taken by the District Court in this case (Second 
Circuit Doe. N'o. 73-1791: Charge to Jury, p. 15). On 
appeal Allegheny attacked all references by the District 
Court to the expert’s testimony in its charge (Second Cir¬ 
cuit Doc. No. 73-1791: Allegheny Brief, p. 22; see also 
Perry Brief, p. 3); yet, this Court uphold the charge, albeit 
only in general terms. Perry v. Allryhcny Airlines, Inc., 
489 F.2d 1349, 1353 (2d Cir. 1974). 



A. Connecticut Treats the Discount Rale as an Issue of Fact 

and Accords Broad Flexibility Thereon to the Trial Court 

Connecticut leaves to the trier of facts broad discretion 
in the selection of an appropriate discount rate whereby 
tlic loss of future earning capacity is reduced to a present 
value. This is in keeping with the principle enunciated in 
O’Connor v. United States, 209 F.2d 578, 585 (2d Cir. 1959) 
where this Court stated: “[T]he rate is to be determined 
by the trier.” 

There is, us Allegheny admits, no Connecticut decision 
which purports to assert a particular percentage or per¬ 
centages as required or even appropriate (Allegheny 
Mr., p. 4). Nor is there any Connecticut case which holds 
or suggests that a particular discount rate is too high or 
too low as a matter of general principle. On the contrary, 
that state’s Supreme Court has treated such rates as 
merely one of a number of factual elements in tort damage 
cases to he resolved with broad discretion at the trial level. 
This approach was taken in Jackieivicz v. United Illumi¬ 
nating Co., 103 Conn. 310, 312, 138 A. 151, 153 (1927), 
where the Connecticut Supreme Court held that the trial 
court should reach its award after determining the loss of 
earning capacity ‘‘and then ascertaining the sum which 
would represent the present worth of the ascertained loss 
from the diminution of earning capacity.” It is significant 
that the Supreme Court set forth no percentage figure and 
no range of figures and prescribed no specific factors which 
should guide a jury in the discounting role assigned to it. 
Indeed, we know of no Connecticut decision which has re¬ 
versed a trial court judgment on the ground that the dis¬ 
count rate was too low or too high. 

Chase V. Fit:gerald, 132 Conn. 4fil, 45 A.2d 789 (1940) 
similarly accords a wide berth to the trial court on dis¬ 
count rates. There, the Supreme Court repeated the dis¬ 
counting requirement in broad terms. Citing Jackieivicz, 


the Court held that the trier of fact must consider “ . . . 
as regards any loss due to the destruction of earning ca¬ 
pacity tin- fact that a present cash payment will be made 
instead of the sums which, had he lived, would have been 
received by him at periodic intervals in the future.” (Id. 
at 792.) 

The latitude thus accorded to the trial court for discount 
rates finds a counterpart in Floyd v. Fruit Industries, hie., 
144 Conn. 659, 668, 136 A.2d !»1S, ‘127 (1957), where the 
Supreme Court disregarded certain errors in the trial 
court’s charges concerning deductions for living expenses 
in substantial part ‘‘because of the impossibility of making 
any exact mathematical computation of either of the (de¬ 
ments under discussion, to say nothing of making an exact 
computation of other (dements entering into the calcula¬ 
tion of damages for wrongful death . . . .” The selection 
in Connecticut of an appropriate discounting rate is, then, 
but one factual part of the larger loss-of-earning capacity 
area, which is also an area of fact and where “fT]he solu¬ 
tion of the problem is left to the trier’s good judgment.” 
Lane v. l ulled Fli t trie Liyht <l' 1 Voter Co., 90 Conn. 35, 36, 
96 A. 155, 156 (1915). See also, Waldron v. Raccio, Conn. 
I,..T., July 9, 1974, pp. 6, 8 (Conn. Supreme Ct.). 

B. The Court's Finding of a 1.5% Discount Rate Properly 
Reflected the Particular Facts of This Case 

In finding that a 1.5% discount rate was proper, the Dis¬ 
trict Court subtracted the historic inflation rates from the 
historic rates on safe United States Government securities 
(App. 47a). This was the basic approach taken by plain¬ 
tiff’s expert who had calculated an average investment rate 
in mutual savings banks over an 18-year period at 4.14% 
and the inflation rate (consumer price index) over the same 
^period at 2.8% ; he thus came up with a true yield of 1.27% 
which, in the interest of conservatism, lie had rounded up 
to 1.5% (Malasky, App. 191a, 194a-19Ga; App. 46a). The 



31 


District Court conducted an exhaustive analysis of its own 
in a 9-pagc Appendix, subtracting, over a 34-year period, 
the official Government cost-of-living indices from various 
investment rates on government securities and found that 
the 1..Y/ figure was the correct approximate measurement 
of the difference and reflected tin- actual yield on such safe 
investments'* (App. 71a-79a; 47a-49a). 

Allegheny does not question the accuracy of the basic 
data or the District Court’s calculations thereon. Instead, 
it simply criticizes any deductions from the rates on safe 
investments on the ground that the Court’s deductions of 
cost of living rates give unlawful recognition to inflation 
in the assessment of damages (Allegheny Hr., pp. 3-9). 
This criticism is misplaced. 

In the first place, in making this argument, Allegheny 
ignores the evidence concerning decedent’s future earning 
capacity as it applies to the cost-of-living issue. This was 
the same kind of error into which Allegheny’s expert fell 
at trial when he projected decedent’s prospective earning 
power without listening to or reading any of the testimony 
from a variety of sources about her background, character 
and record (Curran, App. 2f!0a-261a, 2G6a-2(»7a). Vet it is 
this individual capacity with which the trial court neces¬ 
sarily had to concern itself in projecting decedent’s future 

t When tin* consumer price index for each year from 1940 through 1973 
was deducted from the growl yield oil three* month Treasury hills for those 
same years, the average true viehl cm those hills was shown to vary between 
0.4% ami 1.1% (Table A 1, App. 75a). During a shorter period, the rela¬ 
tively low inflationary period of 1952*1967, the average yield on the same 
hills was lietwoen 1.6%. and 2 . 0 % (Table A-2, App. 76a). The same proe<*s8 
revealed an average yield between 1940 and 1974 on 10 to 15 year Federal 
Bonds of between 0.7% and 1.5% (Table A III, App. i.’,«). For three 
to five year Federal Note* the average yield in that same 34 years varied 
from 0.5% to 1.6% (Table A IV'. App. 76a). The District Court's inde¬ 
pendent 34 year analysis thus established the propriety of a 1.5% discount 
rate in this ram*, particularly since the Court’s reliance on the particular 
federal securities entailed a generally higher rate of interest than on other 
safe investment instruments (App. 47a). 
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earning capacity. See Fairbanks v. State, 143 Conn. 653, 
661, 124 A.2d 893, 898 (1956) (“. . . no one life is like any 
other”). 

The evidence on decedent’s prospects is specific and com¬ 
pelling. It is sufficient to repeat here that her record and 
talents render conservative the Court’s finding of 3% 
annual merit increases (supra, pp. 19-21). More import¬ 
ant for the discount rate, she would have received from 
NLC/USCM the regular cost-of-living types of increases 
which that organization grants to all employees in tandem 
with the statutorily-mandated increases granted by the 
Government to its civil servants. 84 Stat. 1946 (1971), 5 
U.S.C. §§ 5301-5305. 

Thus, in the 33 month period between July 1, 1971 (de¬ 
cedent’s assumed starting date in Washington) and the 
trial NLC/USCM, like the Government, had given all its 
employees several cost-of-living increases, amounting to 
about 15% in all, or an average of over 5% per year (I\ 
Fix. 17-Rodmann I)ep., pp. 9, 10, 12). These inflation- 
caused increases, which are wholly separate from merit in 
creases, are likely to continue indefinitely, tied as they are 
to similar increases for the Government civil servants 
(Ibid). One such increase, in fact, did take place in Oc¬ 
tober, 1974: rs shown in the attached Appendix C, it came 
to about 5.3% over the previous scale. Thus, from July 1, 
1971 to date, decedent would have received cost-of-living 
increases of over 20%. Assuming only the merit raises 
projected by the Court, decedent would today be receiving 
a salary of $16,543, the equivalent of a grade GS-12, step 4 
(Appendix B hereto). But in fact with the added cost-of- 
living increases accorded to Government and NLC/USCM 
employees since July, 1971, she would really be earning 
$20,308 today, an actual increase of 23% over the Court’s 
projections (Appendix C hereto). Yet, the Court projected 
that decedent would not be receiving that salary of $20,308 
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until 1992, which is IK years after she would have actually 
reached that level and which would cover 45% of her work¬ 
ing life (App. 54a-55a). 

Thus, there was nothing speculative about how decedent 
would tare under inflation. This element distinguishes the 
case from those in other jurisdictions which have shied 
away from considering inflation because of a belief that its 
possible effect on the individual was too uncertain. Dece¬ 
dent here was not one of those individuals with a reason¬ 
able chance of being left behind by inflation and of receiv¬ 
ing few, if any, cost-of-living increases over tin* years. On 
the contrary, she was embarking on one of those profes¬ 
sions having considerable built-in protection against infla¬ 
tion. 

I nder these circumstances and since the Court hail ex 
eluded all inflation-caused raises from its projections of 
decedent’s future earning prospects, it was essential that 
the discount rate be reduced correspondingly. This is not 
to say that such a deduction of the historic inflationary 
rate from an historic safe investment rate would necessarily 
be appropriate for other decedents in other periods. On 
the contrary, there is no single formulation and no sure¬ 
fire discount rate which can be properly applied across the 
board. We do say, however, that the District Court’s 
approach was appropriate here, given the record and future 
prospects of the decedent and the inflationary trends. If 
“just damages’’ are to be awarded, as required by the 
Connecticut statute, surely the District Court was entitled 
to look at the effect of dollar erosion on the value of an 
appropriate award. See, e.q., In rc Sincere Navigation 
Carp., 329 F.Supp. 632, 660 (E.D. La. 1971) (“I have 
assumed a discount rate of V/ and a three percent infla¬ 
tionary level thus making the net discount rate 2'*.”); 
Curry v. United States, 338 F.Supp. 1219, 1224 (N.D. Calif. 
1971) (linkage of inflation and discount rates); Beaulieu v. 
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Elliott, 434 P.2d fifi5, (i71 (Alaska 1967) (no discounting 
permitted because of inflation). 

Mrs. Feldman died in .June 1971. Between that time 
and the April 1974 trial date, the official Consumer Price 
Index, the l>est indication of inflation according to the 
parties and the District Court, had risen from 121.5 to 
143.9 as shown in the Appendix A attached hereto. This 
amounts to a reduction of 18.7*# in the value of the dollar 
(see also App. 47a). By the time of the judgment below, 
in August, 1974, Ihe dollar depreciation had reached 23% 
(Appendix A hereto). And throughout this period the 
Court did not award any pre-judgment interest as a partial 
ofTset for that erosion (App. 49a-50a). By December, 1974 
the CPI had risen to 155.4; this meant a 27.8% deprecia¬ 
tion in the dollar since decedent’s death (Appendix A-l 
hereto). Furthermore, as shown in Appendix A-l, infla¬ 
tion is continuing at a rate in excess of the 6% rate for 
post-judgment interest (see App. 47a). 

A second element which is significant on review lies in 
the detachment, detail and precision with which the ex¬ 
perienced District Judge made his analysis. See, Euchstadt 
v. United Slates, 434 F.2d 3G7, 370 (2d Cir. 1970); SA 
Moore, Federal Practice § 52.03(11, p. 2027 (1974). The 
Court based its study not on current statistics hut rather 
on reliable, official Government data stretching hack over 
34 years; it also used Treasury securities with relatively 
high int*vest rates (App. 47a, 71a-79a). This, in turn, gave 
reasonable assurance of a balanced derivation of a true 
discount fate which could he expected to apply over the 
period of decedent’s prospective working years. Thus, the 
average yearly inflation rate utilized by the Court in its 
34 year calculations was about one-third or one-fourth of 
the current inflation rate (App. 71a-79a; Appendix A 
hereto). In. any event, the selection of the 1.5% rate was 
certainly a permissible exercise of the District Court’s fact- 
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finding discretion. See I niter! Strifes v. } < lloie Cal,. Co., 
338 U.S. 338, 341-342 (1949); Loral Ctiion 121'' v. Unite, I 
lira, of Carpenters an,I Joiners, 433 K.2d 33, 3d (1st t’ir. 
1374) (Rule 52(a) applies even if the evidence is document¬ 
ary and the ' ml testimony is not in dispute). 

For these same reasons Allegheny is mistaken in its 
contention that Connecticut prohibits its courts 1 rom tax¬ 
ing inflation into account in a wrongful death case of this 
kind. Indeed, it can point to no Connecticut decision which 
holds that inflation must he ignored. Even the 1357 
Qucilnau decision, which is cited by Allegheny and which 
was decided in a period of r< lativcly stable prices, did not 
preclude the consideration of inflation under any circum¬ 
stances (Allegheny Hr. pp. 5-7). The opinion specifically 
disclaimed any such sweeping rule; rather, it held simply 
that the evidence in that case did not .justify a charge to 
the jury on inflation. (JueJnuu v. Lumpish , I ff Conn. 70(5, 
714, 137 A .2d 544, 543 (1357) ; see also, ('or, lei/ v. Crispino, 
21 Conn. Supp. 150, 147 A .2d 437 (Conn. Superior Ct. 1958). 
Moreover, an examination of the record certified to the 
Connecticut Supreme Court in the Qnerhutu case estab¬ 
lishes the absence of any evidence at trial on the subject 
either of inflation or of cost-of-living increases for the 
individual in question. 

Itarlin,i v. Ilurrone liras. , Ini., 1(12 Conn. 187, 200-201, 
292 A.2d 912, 920 (11*72) is also not in point (Allegheny 
Hr., pp. 7-8). There, the Connecticut Supreme Court merely 
upheld the refusal of tin- trial judge to upset a jury verdict 
as excessive. It made no statement on inflation and there is 
nothing in the record certified to the Supreme* Court to in¬ 
dicate that any evidence had been presented on the subject 
or that any jury charge had been requested on it. The 
opi .ion’s language quoted by Allegheny was an obvious 
effort by the Supreme Court to show the appropriateness of 
the jury verdict by demonstrating its reasonableness even 



under conservative assumptions. Indeed, the Court’s use 
of the words . . even if the future loss were reduced to 
present worth . . 'emphasis added) could suggest that 
discounting may not always he required in Connecticut. 

The Second Circuit cases cited by Allegheny are equally 
inapplicable. Alexander v. Nasli-I\ elvbiafur Carp., 271 
F.2d 524 (2d Cir. 1959) did not undercut the rule stated 
in O'Connor that discounting is a matter fo the trier of 
fact. In Alexander this Court made an express exception 
to what it described as a “well settled rule” of trial court 
discretion on damages simply because of the highly un¬ 
orthodox recalcitrance of the District Court there in failing 
to comply with the Court of Appeals’ prior mandate. The 
District Court had previously been reversed for lack of 
specificity in its damage findings, 2<il F.2d 187 (1958), and, 
on remand, ii had still declined to provide specific findings 
on the damage issues. 271 F.2d at 527. This Court thus 
was compelled to reverse again, stating as follows about 
the District Court’s cavalier approach to the discount rate 
issue: “No reason is stated for using a 2*/*% rate.” 
(Id.). 

The opposite is true here. The District Court’s 19 pages 
of closely-reasoned explanation and 9 pages of supporting 
calculations probably constitute the most detailed and clear- 
cut exposition of the discount rate issue ever undertaken 
by any District Court (App. 5t!a-55a, 71a-79a). And in 
Rapisardi v. United Frail (‘onrpany, 441 F.2d 1508 (2d 
Cir. 1971) this Court did not discuss the propriety of a 
particular discount rate level. It merely disapproved of 
the method of applying that rate, an issue which is not 
present here (Id. at 1315). 

Furthermore, as the District Court pointed out below, 
the general common law supports consideration of infla¬ 
tion in appropriate circumstances (App. 59a-41a). “The 
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rule is now well settled that, a court, in determining whether 
an award of damages for personal injuries is proper, can 
consider changes in the cost of living, or in its alternative 
expression, in the purchasing power of money.” 22 Am. 
Jur. 2d 887, p. 123. See also, e.g., T<:rns Consolidated 
Transportation Co. v. Eubanks, 340 N.\V.2d 830, H37 (Tex. 
Civ. App. 10(50); Clifford v. McClosket), 13 X..J. Super. 0(5, 
SO A.2d 134 (1031); la re Sineere Sari fiat ion Corp., 320 
F. Supp. 032, (500 (F.l). La. 1071); Scruggs v. Chesapeake 
and Ohio Itailway Co., 320 I'. Supp. 124S, 1231 (W.I). Va. 
1070); 23A C.J.S. ? 100, p. 001; 0 C. San Francisco L. Rev. 
311, 324 (1072). ‘‘Any court which refuses to consider 
evidence of future inflation is ignoring economic reality. 
Truly complete compensation for loss of future earnings 
must take into account change in the cost of living.” 

This view is rooted in the common sense principle that 
tort damages seek to compensate for the value of what has 
been lost or destroyed. The rationale is well stated in 
Hurst v. Chicago H. << (f It.11., 280 Mo. 3(5(5, 21!) SAW 3(5(5, 
3(58 (1920) where the Missouri Supreme Court stated: 

‘‘Co, ipensation means compensation in value. It will 
not do to say that the same amount of money affords 
the same compensation when money is cheap as when 
money is dear. The value of money lies not in what 
it is, hut in what it will hay.” See also llalloran v. 
Sew England Telephone <( Telegraph Co., 93 Vt. 273, 
274, 113 A. 14.3, 144 (1921) and cases and authorities 
cited in the decision below at App. 39a-41a. 

C. The 1.5% Discount Rale Is Also Supported by the Court's 
Conservative Resolution of Other Factors Affecting the 
Level of Recovery 

In the preceding section we have stressed that the Court’s 
subtraction of the historic inflationary rate from the his¬ 
toric safe investment rate was justified by tlm expert testi¬ 
mony, the Court’s exclusion of decedent’s future cost-of- 
living increases and the inflationary trends. Rut the 
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Court’s finding of a l;f>% discount rate is also supported 
by a number of other damage elements, which, in their 
accumulated form here, make the reasonableness of the 
Court’s finding unassailable. 

The discount rate is, after all, only one of a number of 
factors which affect the level of recovery in a wrongful 
death case. It, therefore, cannot and should not be con¬ 
sidered in isolation, separate from other findings of the 
Court which affect the amount of the award. The inter¬ 
relationship of such factors, including not only inflation 
but income taxes as well, has been recognized by this Court 
in several cases and has led the Court to consider the 
validity of certain items bearing on damages by reference 
to other aspects of the same award. Thus, in MeWe.cney 
v. Xew York, A’//. & II.It.It., 2*2 F.2d 34 (2d Cir. 1000) 
and Petition of Marino Mereante Xiearaguense, 3(54 F.2d 
118 (2d Cir. 1900), in declining to permit deductions 
for income taxes, this Court considered the depressing 
effect that factors such as inflation and attorney fees had 
on the true level of tort recoveries. So here, the propriety 
of the District Court’s 1.5% discount rate should he con¬ 
sidered ?iot only in the light of tin* strong evidence which 
supports it, but also in the light of other pertinent aspects 
of the decision below, which tended to reduce the amount 
of the award. \ iewod in this context, the case for the 
1.5% rate becomes even more compelling. 

First, no pre-judgment interest was awarded (App. 4Da- 
51a) even though between the 1!)71 accident and the 1974 
judgment the value of the dollar had declined by 23% 

( sujira, p. 34). Pre-judgment interest has been frequently 
awarded for periods which were far less inflationary. K.g., 
Petition of Marina Mereante Niraragn ensc, 248 F.Supp. 
15, 30 (S.D.X.Y. 1905); Petition of Marine Sal pint r Trans¬ 
port Corp. (S.D.X.Y.) July 31, 1974 (Doc. No. 03 AD 237) 
(Slip Op., p. 4) (compound interest for 11 years). 
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Second, the tax rate of 25% selected by the Court was 
on the high side (App. 35a). Most jurisdictions allow no 
deductions for income taxes. Huston d' M. It.It. v. Talbert, 
3(50 F.2d 28(5, 291 (1st Cir. 19<iti); Culley v. Pennsylvania 
It.It., 244 K. Suj)p. 710, 715 (I). Del. 1905); Texas Consoli¬ 
dated Transportation Co. v. Puhanks, 340 S.\Y.2d 831, 836 
(Tex. Civ. App. 19(50); Shanks v. United States, M.D.La. 
Civ. 72-293), December 18, 1974 (Slip Op., p. 14). More¬ 
over, the 25% rate was applied here to all prospective 
salary levels in contrast to the Second Circuit rule, in 
federal cases and in eases where applicable state law is 
silent, which bars income taxes on salaries below a certain 
level, that level being left to the discretion of the trial 
court. Leltoy v. Sahrna Belgian World Airways, hie., 344 
l '.2d 2(56, 27(5 (15% tax rate applied i; McWeeney v. New 
York, N.ll. & Jl. It.lt., 282 F.2d 34, 35-39 (2d Cir. I960). 
And the District Court’s 25% rate here contrasts with the 
Marine Sulphur Transport case, whore the District Court 
imposed no taxes on incomes under $25,000 (Slip Op., p. 5). 

Third, the District Court declined to grant any damages 
for pain and suffering even though it found correctly that 
the plane had not exploded on impact, that some persons 
were conscious after the crash, that the explosion occurred 
about two minutes thereafter following flames which had 
shirted on the right side of the plane, that the decedent had 
died of second and third degree burns and smoke asphyxia¬ 
tion, that the autopsy further showed she had suffered no 
broken bones and that her vital organs showed no abnor¬ 
malities (App. 57a-60a; Kelly, App. 84a). 

The Court recognized that the foregoing evidence of 
plaintiff, from the official Accident Report, a survivor (one 
of three), the autopsy and death certificate, would support 
a finding of conscious pain and suffering but declined to 
grant any such damages as being too speculative (App. 
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59a-60a). In our view the plaintiff’s uncontroverted evi¬ 
dence, which was accepted hy the Court, shifted the burden 
of proof on pain and suffering to Allegheny and since 
Allegheny presented no evidence on the subject, damages 
should have been awarded on this point. Sec Rigelow v. 
RKO Radio Puhires, 327 I'.S. 251, 205 (1040). (“The 
most elementar” conceptions of justice and public policy 
require that tin- wrongdoer shall bear tin* risk of the un¬ 
certainty which his own wrong has created.”); Start/ 
Parchment Co. v. Paterson, 282 U.S. 555, 505 (1931). 

Fourth, as shown in Appendix A and A-l, the rate of 
post-judgment inflation exceeds the allowable post-judgment 
interest of 6%. Indeed, the inflation rate has exceeded the 
rate on safe government securities (see App. 47a, n. 31). 

Fifth, the District Court took the unusual step of increas¬ 
ing the decedent’s necessary living expenses by '.V/ annu¬ 
ally, from $2,750 up to $0,000 per year at retirement (App. 
04a, 07a). Cf. Petition of Marine Sulphur Transport , 
(S.D.N’.Y.) July 31, 1974 (Doc. No. 03 AD 237). (Slip Op., 
p. 4). The Court imposed this increase in deductions even 
though it excluded from its future earning projections all 
cost-of-living increases. 

Sixth, the Court continued to deduct living expenses of 
$5,000 per year in decedent’s post-retirement years even 
though it credited her with no income during this period 
(App. 65a-08a). This was contrary to the position taken 
by both of the parties’ experts (App. 65a). 

Seventh. Mr. Feldman had testified that his wife planned 
to be absent from her work for four to eight years; yet, 
the Court selected the eight year figure ra f her than any 
figure in between (Feldman, App. I01a-102a; App. 32a). 
Furthermore, even though at the time of her death dece¬ 
dent retained the options of reducing her intended absence 
from full-time work or of improving her professional ca- 
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pacity by study, and oven though the measure of damages 
is the destruction of earning capacity, the Court neverthe¬ 
less denied any salary raises whatever during this eight- 
year period (App 33a, 54a). 

Finally, and at the risk of repetition, the 3% average 
annual merit increases projected for decedent are low, 
given the decedent’s accomplishments, character and am¬ 
bition. Her record suggests faster and larger merit in¬ 
creases (.sec, supra, pp. 19-21). 

The foregoing distinguish in one way or another the 
N’i'W York cases on which Allegheny relies in opposing the 
District Court’s findings on discount rates here in a Con¬ 
necticut case. In Petition of Marina Hereunto Wrara- 
ffuen.se, 248 F.Supp. 15 (S.D.X.Y. 19155), Judge Weinfeld 
applied a 4 '/r discount rate, hut he also permitted pre¬ 
judgment interest and applied an \\'/< income tax rate 
which this Court of Appeals reversed as excessive, men¬ 
tioning the mild inflation the effect as an element in its 
decision. .*5154 F.2d 118 (2d ( 19f>0). The District Court 

there projected no continued salary increases hut, unlike 
the situation here, there was nothing to indicate that dece¬ 
dents were likely to receive merit or cost-of-living wage 
increases. Similarly, in LeJloy v. Sabina Belgian World 
Airways, 344 F.2d 200 (2d C'ir. 1905), a 49? discount rate 
case, income taxes of only 15/5 were deducted on all in¬ 
come, which extended up to $25,000, and in addition there 
was no indication of the exclusion, as here, of the effect of 
inflation on future earnings. Significantly, too, these deci¬ 
sions were rendered a decade ago when the economy was 
far more stable a*>d inflation existed only to a very limited 
extent and it v ..s, therefore, reasonable to assume that a 
higher discount rate was also virtually inflation-free. 

Allegheny’s citation of the more recent Petition of Ma¬ 
rine Sulphur Transport . (S.D.X.Y.) July 31, 1974 (Doc. 
Xo. 03 AI) 237) is curious because the approach taken in 
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that case would produce a higher recovery here than was 
allowed by the District Court. There, the Court applied a 
6% discount rate, but it did so only after awarding 6% 
pre-judgment compound interest for 11 years. Tf also pro¬ 
jected a G'Z annual wage increase which the Court based 
in part on “prevailing inflation”, kept deductible living 
exjienses at a stable, non-changing level, and imposed no 
income taxes on salaries under $25,000 and only 207' in 
taxes on salaries over that level. 

In contrast, here, the Court allowed no pre-judgment 
interest, projected a 3% annual merit increase which spe¬ 
cifically excluded inflation-caused raises, imposed a flat 
25% income tax on all salaries across-the-board, and in¬ 
creased deductible living expenses by 3% per year, from 
$2,750 to $6,750 at the time of retirement. Furthermore, 
at the time of the 1963 accident in Marine Sulphur Trans¬ 
port, the inflationary trends were far weaker than they 
were at the time of Mrs. Feldman’s death in 1971. 

D. In the Perry case. Involving the Same Airplane Crash, the 
Second Circuit Gave Significant Support to the Present 
Use in Connecticut of a 1.5% Discount Rate 

In Terra v. Allegheny Airlines, Inc., 489 F.2d 1349 ( 2d 
Cir. 1974), this Court had before it a jury verdict awarding 
$369,400 to the estate of a 38 year old man who was killed 
in the same Allegheny crash. The trial had been held in 
flic same lower court as here; the same District .fudge had 
presided. 

Allegheny's appeal attacked the verdict as excessive and 
challenged both the testimony of Perry’s economic expert 
and Judge Blumenfeld’s charge (I)oc*. No. 73-1791: Alle¬ 
gheny Brief, pp. 1, 12, 15, 22-23). Allegheny objected par¬ 
ticularly to the Judge’s “ . . . continuously referring the 
jury to his [the plaintiff’s economic expert’s] testimony” 
in his charge to the jury (hi., p. 22). 


I 
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In his Parry testimony, that economic expert, a Dr. Mar¬ 
tin, had utilized a 1.5'/ discount rate. He had reached 
that figure by subtracting a historic inflation rate from a 
historic safe investment rate (Doc. No. 73-1791 : Charge to 
Jury, p. 13), which was basically the same approach taken 
in the instant case by the plaintiff's expert and adopted by 
the Court. In his charge to the Parry jury, Judge Rlumen- 
feld did not, of course, direct the jurors to apply the 1.5'/ 
rato* but rather instructed them to make up their own 
minds. Rut at the same time the charge clearly did not 
rule out use by the jury of the 1.5'/ figure if tin*}’ so de¬ 
sired. The Judge charged, in one of a few specific refer¬ 
ences to Dr. Martin’s testimony: 

“1 think Dr. Marlin took five percent for that figure, 
the discount rate. There was testimony that we can 
get that in the hanks. There was testimony that U.S. 
(lovemment bonds yield more than five percent. There 
was testimony that good utility bonds would yield up 
to, I think, seven percent. I’m not sure. There were 
some that would yield six, some that would yield seven. 

“Rut what was an appropriate interest rate to ap¬ 
ply? That is for you to determine. And when you do, 
then you must discount according to that rate. 

“The element of inflation was added in here and 
what Dr. Martin did was to balance off the rate of 
inflation, lie took a rate of inflation, 1 think, of 3*5 
percent, a discount rate of 5 percent, and therefore 
applinl n rota of 7*5 part ant ns liis disi onnt.” (Docket 
No. 73-1791 : Charge to .1 urv, p. 13) (Kmphasis added). 

We recognize that ii. Parry this Court did not deal spe¬ 
cifically with tin* discount rate issue or even with the pro¬ 
priety of this particular part of the District Court’s charge. 
Rut at the same time in upholding the Judge’s charge, this 
Court was aware of the following: that plaintiff’s Dr. 
Martin had utilized “certain assumptions of inflation and 
interest’’, 489 F.2d at 1351; that on appeal Allegheny was 
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objecting not only to Dr. Martin’s testimony but also to 
Judge Blumenfcld’s reference to that testimony in his 
charge; that tlx- charge had referred specifically to Dr. 
Martin’s advocacy of a 1.5% discount rate based on the 
difference between the safe investment rate and the infla¬ 
tion rate; and that the charge had the effect of permitting 
the jury to adopt that approach and apply that percentage 
in reducing the loss of Mr. Perry’s future earnings to a 
present value (Docket No. 7'»-l7!*1: Charge to July, p. 111). 
In addition, this Court knew that Mr. Perry was only one 
of a number of persons killed in the Allegheny crash and 
presumably was aware that other wrongful death cases, 
arising out of the same accident, were pending in the same 
District Court. Under such circumstances, we believe that 
this Court’s affirmance of the Perry charge supports the 
lower court’s finding that a 1.5% discount rate was proper 
here. 

Furthermore, l>oth parties to the Perry appeal had made 
known to this Court their differing views as to the proper 
way of handling the inflation issue at the trial level (Doc. 
No. 7ri-171 >1: Allegheny Brief, p. 15; Perry Brief, pp. 11). 
Indeed, Allegheny was particularly concerned there about 
the possible double injection of inflation factors into the 
calculations of future earnings stating in its brief that 
“Deducting the inflation rate would bo improper if infln- 
tion was included in the earning projections” (Doc. No. 73- 
1791: Allegheny Brief, p. 15) (Kmphasis added). From 
this statement, one could infer that Allegheny did not ob¬ 
ject to “deducting tlx* inflation rate” in arriving at the 
discount rate if, in fact, inflation had been excluded in the 
earnings projections. That, of course, is exactly what the 
District Court here did below; it. carefully excluded all 
cost-of-living increases from its calculations of decedent’s 
future earnings even though decedent was reasonably as¬ 
sured of such increases on a regular and substantial basis. 


III. THE DISTRICT Cr J T'S AWARD OF DAMAGES WAS 
CLEAHL V NOT EXCESSIVE 

As 1 his Court lias held in Payncllo v. Lour) Island ll.lt., 
289 F.2d 797, 800 (2d Cir. 1!Hi 1), “It tlie question of exces- 
siveness is close or in balance, wc must affirm.” See also, 
I’crry v. Allegheny Airlines, Inc., 489 F.2d 1.349, 1.353 (2d 
Cir. 1974). Allegheny has not shown that the award of 
$444,050 presented a close question much less that it in¬ 
volved an abuse of discretion (Allegheny Hr., pp. 1 ti¬ 
lt*). Certainly it cannot be said that the size of the .judg¬ 
ment below so “offends a sense of justice” as to call for 
reversal. Maid ran v. Itaccia, Conn. L.J., .July 9, 1974, pp. 
0, 9 (Conn. Supreme Ct., 1974). 

The District Court was clearly within its discretion in 
finding $1(X),(MM> to Is* the appropriate amount for destruc¬ 
tion of decedent’s capacity to carry on life’s pleasurable, 
non remunerative activities. Floyd v. Fruit Industries, Inc., 
144 Conn. 659, 669-670, 676, 1.3(J A.2«l 918, 924-25 (1957). 
Not only did decedent enjoy many activities (App. 55a- 
57a), but she also had a prospectively long life in which to 
enjoy them. With a life expectancy of 52 additional years 
(App. 33a, 80a), the award amounted to $40 a week. This 
award is eminently conservative given decedent’s happi¬ 
ness, love of life, and variety of active interests, including 
bicycling, playing tennis, travelling, skiing, entertaining 
and being entertained, and participating in group activities 
(Feldman, App. 101a 10.3a; Bourke, App. 167a; App. 50a). 

The modest nature of this award is also underscored by 
a comparison with a 1973 award of $75,000 to the estate of 
a 05 year Id man, which was upheld by the Connecticut 
Supreme Court in Waldron v. Itarcio, Conn. L.J., July 9, 
1974, pp. 0-9. That decedent, at the time of his death, had 
take-home pay of $7,2.34, before deduction of living ex¬ 
penses, and was due to retire in two and a half years. 
Thus, a substantial part of the $75,000 recovery must be 
attributed to the destruction of his capacity to carry on 


pleasurable activities (luring the balance of his life. In 
contrast, Mrs. Feldman was only 2b years old and had a 
life expectancy which must have been at least three times 
that of the decedent in Waldron. 

Furthermore, the Court’s $100,000 figure tends to over¬ 
state somewhat the real value of the award. The over¬ 
statement results from the Court’s continued deduction of 
$.'),000 per year in living expenses during decedent’s 12 
post-retirement years during which the Court credited 
decedent with no income (App. 65a; 68a). After adjust¬ 
ment for the appropriate discount percentages, the present 
value of the deductible post-retirement living expenses 
amounted to about $31,673 (App. 68a). Since the Court 
found the decedent would not be receiving any income dur¬ 
ing this period (App. 52a), those expenditures necessarily 
would have been made solely by decedent to enjoy life. 
Thus, it would appear that the real value of the award for 
the destruction of decedent’s capacity to enjoy life is not 
$100,000, but $100,000 minus $31,673 (the living expenses 
deduction), or around $68,000. Hut quite aside from this 
last consideration, given decedent’s many interests, the 
Court’s finding of $100,000 for the total destruction of her 
capacity to enjoy life’s activities for 52 nn re years is cer¬ 
tainly not so high that it “shocks the sense of justice.” 
See, McKirdy v. Casein, 142 Conn. 80, 83, 115 A.2d 555, 558 
(1955). 

As proof of alleged excessiveness, Allegheny urges that 
if the total award were invested safely at G'/r , the heirs to 
decedent’s estate would receive a windfall in annual income, 
without any impairment of capital (Allegheny Hr., pp. 
18-19). This argument is faulty on a number of grounds. 

First, Allegheny overstates the amount of capital which 
could be invested, for it ignores attorneys fees which come 
out of the recovery and are usually substantial. (See Peti¬ 
tion of Marina Mcrrante Nicarayuense, 364 F.2d 118, 125 
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(2<1 Cir. 19fifi); M< Wernry v. New York, A 7 .//. <& II. It.R. 
Co., 282 F.2d 34, 38 (2d Cir. 1900). 

Second, there is no justification for Allegheny’s inclu¬ 
sion—in its statement of the capital to be invested—of the 
$100,000 award for the destruction of decedent’s capacity 
to enjoy life. This element of damages is separate from 
the destruction of earning capacity. 

Thi.d, even with no deduction for attorneys fees, the 
$344,030 ($444,050 minus $100,000) invested at (>'/> would 
produce an income of about $20,500 per year, which is well 
below the $.33,000 which decedent would ultimately receive 
and only $5,500 more than decedent’s projected starting 
salary of $15,040 in Washington (App. 54a-55a). 

Fourth, the calculation ignores the ravages of post-acci¬ 
dent inflation; by tin* end of 1974 a dollar had depreciated 
in value by 27.8$ since June 1971 (see Appendix A 
and A-l hereto). 

Fifth, Allegheny’s claim ignores the fact that had it not 
been for the crash, decedent could have built up an estate 
to leave to her heirs. 

Allegheny’s argument is, in fact, an old chestifut which 
has been rejected many times, perhaps most recently by 
the Pern/ decision and by the Connecticut Supreme Court. 
Perry v. Allegheny Airlines, hie., 489 F.2d 1349, 1353 (2d 
* Cir. 1974) and see Second Circuit Doc. No. 73-1791: Alle¬ 
gheny Brief, p. 23; see also, Waldron v. Ilaccio, Conn. L.J., 
July 0, 1974, p. ft (Conn. Supreme Ct. 1974). 

Allegheny is frivolous in its complaint that the District 
Court should have allowed for the “vicissitudes of life” 
in computing loss of capacity to earn and to enjoy life 
(Allegheny Hr., pp. 17-18). Allegheny itself stipulated not 
only that decedent was 25 years old and in good health at 
the time of her death but also that a white female of such 
age had a life expectancy of 52 additional years (App. 80a, 
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3.3a). This expectancy provides more than adequate cover¬ 
age for the projected top working age of 65 (App. 33a, n. 
24). Some individuals may live longer than expected, some 
may not and life expectancy takes into account just such 
possibilities. 

Beyond that, as the Court noted, the autopsy showed no 
“abnormalities or indications of disease”, her husband 
testified that her health was excellent, her employer and 
her husband reported she was rarely absent from work, 
and she was a good driver (App. 33a, n.24; Feldman, App. 
96a, 102a; Cogen, App. 136a). Allegheny failed to intro¬ 
duce any evidence whatsoever that she was prone to any 
life-shortening “vicissitudes.” 

Furthermore, Allegheny is precluded from now raising 
thi‘ illusory “vicissitudes” issue, having failed to do so at 
trial, even in its Motion for a New Trial. Terkililsen v. 
Waters, 481 F.2d 201, 204-205 ( 2d Cir. 1973). On the con¬ 
trary, Allegheny’s expert, Mr. Curran, made his calcula¬ 
tions, !>oth at trial and in his affidavit supporting a new 
trial, on the basis that decedent would work until 65 
and live until 77 (See I). Ex. F, p. 6); Curran Affidavit 
in Sup|H>rt of Allegheny Motion for New Trial, pp. 10- 
11; Curran, App. 259a). Thus, the District Court’s find¬ 
ings on the length of the prospective working and retire¬ 
ment years were required by the stipulation and the posi- 
tions of the parties, including those of Allegheny, and can¬ 
not now Im- questioned. 

While “no one life is like any other . . .”, Fairbanks v. 
State, 143 Conn. 653, 659, 124 A.2d 893, 898 (1956), a com¬ 
parison with salient facts in the Ferry award of $369,400 
suggests strongly that the award below was certainly nol 
out of line. In Perry the deceased was 38 years old com¬ 
pared with Mrs. Feldman’s 25 years. Since each was as¬ 
sumed to retire at 65, the decedent had at least 13 more 
years of full time earning capacity. Mr. Ferry was earn- 
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ing $18,(KM) as a plant engineer at the time of his death; 
decedent, 10 years younger, would have earned $15,040 in 
her first year in Washington. Mrs. Feldman was in excel¬ 
lent health with unquestioned longevity. Mr. Perry was a 
diabetic and his health was the subject of controversy. It 
Fs true that in /'err// tin- jury could have included an award 
for pain and suffering whereas none was allowed here. 
FiVen so, Mrs. Feldman’s comparative youth provides, by 
itself, an adequate explanation for the difference in awards. 

Hut, in any event, the award below was certainly 
far from excessive. five, e.g., United States v. 
105.22 A eras of Land, 40K F.2d 8,0 (2d Cir. 1074). (“What¬ 
ever our own views might have been as to fair market value 
had we been the triers of facts, we cannot say that Chief 
Judge Hlumenfeld’s findings were clearly erroneous.”) 

• • • • • 

We have urged the basic soundness of the Court’s deci¬ 
sion and the careful nature of its findings supporting its 
damage award. In addition, there are other countervail¬ 
ing factors, resolved adversely to plaintiff and referred to 
in our brief, which attest to the conservatism of the award 
and which would support a higher judgment than that de¬ 
cided below. 
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CONCLUSION 


The judgment below should bo affirmed or tIn* amount of 
that judgment should be increased. If, nevertheless, there 
is a remand, it should he so ordered only with instructions 
to increase the amount of the damages. 



Respectf/ffiv Anbyiittoi 

,'iX /{, 

John W. ITougl, 

(J. R. Poehnf.r 

CoVINOTON & Bl'RUNG 
8M8 Sixteenth Street, N.W, 
Washington, I). C. 


Peter R. Cooper 
Sosnoff, Cooper & Whitnev 
35 Kim Street 
New Ilaven, Connecticut 

Attorneys for Plaintiff 
lleid L. Feldman 
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Plaintiff's Appendix A 


CONSUMER PRICE INDEX FOR URBAN WAGE EARNERS AND CLERICAL WORKERS 

U.S. CITY AVERAGE 
ALL I IEHS--SERIES A 


11967 • 1001 


YEAR 

JAN. 

FEB. 

MAR. 

APR. 

MAY 

JUNE 

JULY 

AUG. 

SEPT. 

OCT. 

NOV. 

DEC. 

AVG. 

1946 

54.5 

54.3 

54.7 

55.0 

55.3 

55.9 

59.2 

60.5 

61.2 

62.4 

63.9 

64.4 

58.5 

1947 

64.4 

64.3 

65.7 

65.7 

65.5 

66.0 

66.6 

67.3 

68.9 

68.9 

69.3 

70.2 

*66.9 

. 1948 

71.0 

70.4 

70.2 

71.2 

71.7 

72.2 

73.1 

73.4 

73.4 

73.1 

72.6 

72.1 

72.1 

1949 

72.0 

71.2 

’71.4 

71.5 

71.4 

71.5 

71.0 

71.2 

71.5 

71.1 

71.2 

70.8 

71.4 

19S0 

70.5 

70.3 

70.6 

70.7 

71.0 

71.4 

72.1 

72.7 

73.2 

73.6 

73.9 

74.9 

72.1 

1951 

76.1 

77.0 

77.3 

77.4 

77.7 

77.6 

77. 7 

77.7 

78. 2 

78.6 

79.0 

79.3 

77.3 

1952 

79.3 

78.8 

78.8 

79.1 

79.2 

79.4 

eo.o 

80.1 

80.0 

80.1 

80.1 

80.0 

79.5 

1953 

79.8 

79.4 

79.6 

79.7 

79.9 

l .2 

80.4 

80.6 

80. 7 

80.9 

80.6 

80. 1 5 

80.1 

1954 

80.7 

80.6 

80.5 

80.3 

, 80.6 

L. . 7 

80.7 

80.6 

80.4 

80.2 

80.3 

80.1 

80.5 

1 75 5 

80.1 

80.1 

80.1 

60.1 

80.1 

80. 1 

80.4 

80.2 

80.5 

80.5 

80.6 

80.4 

80.2 

1956 

80.3 

80.3 

80.4 

80.5 

80.9 

81.4 

82.0 

81.9 

82.0 

82.5 

82.5 

82.7 

81.4 

1957 

82.8 

83.1 

83.3 

83.6 

83.8 

44.3 

84.7 

84.8 

84.9 

84.9 

85.2 

85.2 

84.3 

1958 

85.7 

85.8 

86.4 

86.6 

86.6 

.7 

86.8 

86.7 

86. 7 

86.7 

86.8 

86.7 

86.6 

1959 

86.8 

86.7 

86.7 

86.8 

86.9 

87. 3 

87.5 

87.4 

87. 7 

88.0 

88.0 

88.0 

87.3 

I960 

87.9 

88.0 

88.0 

88.5 

88.5 

88.7 

88.7 

88.7 

88. 8 

89.2 

89.3 

89.3 

66.1 

1961 

89.3 

89.3 

89.3 

89.3 

89.3 

89.4 

89.8 

89.7 

89. 9 

89.9 

89.9 

89.9 

89.6 

) 762 

89.9 

90.1 

90.3 

90.5 

90.5 

90.5 

90. 7 

90. 7 

91.2 

91.1 

91.1 

91.0 

90.6 

1 6 3 

91.1 

91.2 

91.3 

91.3 

91.1 

91.7 

92.1 

92. 1 

92. 1 

92.2 

92.3 

92.5 

91.7 

1964 

92.6 

92.5 

92.6 

92.7 

92.7 

92.9 

93.1 

93.0 

93.2 

93.3 

93.5 

93.6 

92.9 

1965 

93.6 

93.6 

93.7 

94.0 

94.2 

94.7 

94.8 

94.6 

94.6 

94.9 

95.1 

95.4 

94.5 

1966 

95.4 

96.0 

96.3 

96.7 

96.8 

97. 1 

97.4 

97.9 

98. 1 

98.5 

98.5 

98.6 

97.2 

1967 

98.6 

98.7 

98.9 

99. 1 

99.4 

99. 7 

100.2 

100.5 

100. 7 

101.0 

101.3 

101.6 

100.0 

1968 

102.0 

102.3 

102.8 

103.1 

103.4 

104.0 

104.5 

104.8 

1 J5. 1 

105.7 

106.1 

106.4 

104.2 

1969 

106.7 

107.1 

108.0 

108.7 

109.0 

109.7 

110.2 

110.7 

111.2 

111.6 

112.2 

112.9 

.09.8 

1970 

113.3 

113.9 

114.5 

1 15.2 

115.7 

116.3 

116.7 

116.9 

117.5 

118.1 

118.5 

.19.1 

116.3 

1971 

119.2 

119.4 

119.8 

(20.2 

120.8 

121.5 

121.8 

122.1 

122.2 

i;*.4 

122.6 

123.1 

121.3 

1972 

123.2 

123.8 

124.0 

124.1 

124.7 

125.0 

125.5 

125.7 

126.2 

i: ..6 

126.9 

127.3 

125.3 

1973 

127.7 

128.6 

129.8 

l 30. ' 

131.5 

1 32.4 

1 32.7 

1 35.1 

135. 5 

136.6 

137.6 

138.5 

133.1 

1974 

139.7 

141.5 

143.1 

143. Vr 

’45.Sr 

146.9r 

148.Or 

149.9r 

151.7r 

153.Or 

154.3~ 




1975 


19T6 

1977 

1978 

1979 
lOttO 
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THE CONSUMER PRICE 

INDEX—DECEMBER 

1974 


The Consumer Price Index rose 0.7 percent in December to 155.4 (1967»100), the 
Bureau of Labor Statistics of the U.S. Department of Labor reported today. Higher 
prices for sugar and most other types of food, housekeeping supplies, gas and electri¬ 
city, and public transportation were responsible for a large part of the December rise. 
The effect of these increases was pa~tlally offset by declines in prices for beef, 
fresh fru ( ts and vegetables, clothing, and used cars. 

On a seasonally adjusted basis, the rise in the December CPI was 0.7 percent; 
this compares with 0.9 percent in each of the two preceding months. The foo .ndex 
rose 0.7 percent after seasonal adjustment in De crier, the smallest increase in 5 
months. The December increase of 0.4 percent for the nonfood commodities index was 
the smallest monthly rise in 1974. The services index rose * . percent, about tne 
same as in October and November. 



Table A, Percent changes in CPi and componen ts, selected periods __ 

i Changes in a1i items 


Month 


Changes 

from preceding 

nor. 


compound 
annual rate 

From 

From 

12 nos. 
ago 

All items 

Food 

Commodit ie> 
less food 

Serv¬ 

ices 

3 mos. 
ago 

Unadj . 

Seas. 
idj. 

I'nadj 

Seas. 

ad l-. 

I'nadj . 

Seas. 
aJj . 

■ 

Unadj . 

Seasonally 
adlusted 

Unadj. 

Dec. 

1973 

0.7 

0.6 

0.9 

0.5 

0.6 

O.K* 

0. b 

9.2 

8.8 

Jan. 

1974 

.'9 

1.1 

1.6 

1.7 

.6 

i. i 


10.2 

9.A 

Feb. 


1.3 

1.2 

1 5 

2 ** 

1.0 

i.i 

. 7 

12.2 

10.0 

Mar. 

.... 

1.1 

1.1 

1.0 

.6 

1.5 

1.4 

.8 

14.2 

10.2 

Apr. 


.6 

.5 

-.3 

“ . *4 

1.1 

. A 

.6 

11.7 

10.1 

May 


1.1 

1.1 

• 

# q 

1.4 

1 • i 

i:o 

11.0 

10.6 

June 


1.0 

.9 

. -4 

. 3 

1. 3 

1.2 

t.o 

10.3 

11.0 

July 


• 7 

7 

.1 

-. A 

1.0 

1. 1 

i.i 

11.1 

11.5 

Aug. 


1.3 

1.3 

1.4 

1.4 

1.3 

1.5 

i.i 

12.4 

11.0 

Sept 


1.2 

1.3 

1.4 

1.9 

1.1 

1.0 

i.i 

14.2 

12.0 

Oct. 


.9 

.9 

.7 

1. 3 

.9 

.6 

.9 

15.0 

12.0 

Nov. 


.8 

.9 

1.0 

1.4 

.8 

.8 

.8 

13.0 

12.1 

Dec. 


.7 

• 7 

1.1 

. 7 

, A 

. *4 

.9 

10.1 

12.2 
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Subcliapter l. Introduction to Pay Under the 
Cenerai Schedule 


1-1. INTRODl CTION 


Subchispter III of chapter 53 
5. United States ('ode, provides the 
,_r for a pay system under which the 
rate basic pay for an employee typically is 
dertvei from a pay schedule of rates fixed by 
l »•- f ~ each qrade. With the exception of 
r: f t- CS-1?, each jrrade has a minimum and a 
Jiaam basic lmv rate, and a limited number 
c •" • i hiaa-.ride rates specified by law for each 
rr £\ Tr.is chepter describes how a rate of 
b *-.y is determined under the General 


Schedide, with sufficient explanation to meet the 
needs of most personnel officers and "enernli.-t.,. 
For more specific instructions, see FPM Scr- 
FLEMENT 990-2. 

b. Pay schedules. Section 5332 of title 5, 
United States Code, provides that pay for 
employees and positions subject to subchapter 
III of chapter 53 of title f, United States Code, 
shall he in accordance with the General Sched¬ 
ule. The General Schedule is as follows: 


IVJf KiieJ 



l 

2 

3 

4 

i 

5 

; 

8 

9 

10 

gr% 

Amt. of 

... i« 

<'•; tier* ia«* 


—>?4. 326 

S4. s70 

S4, 614 

S4,758 84,902 

S5, 046 

S5, 190 

85, 33 4 

$5, 47S 

$5, 622 

SI 44 

• « . t 

4. y<~ 

.->. 060 

223 

5,386 

5, 549 

... 712 

5, 875 

6, 038 

6. 201 

6, 364 

163 

V. 


5, 70S 

5. S92 

6, 076 

6, 260 

C. 44 4 

6, 628 

0. S12 

6. 996 

7, ISO 

154 

C —4 . . 

f#, ■' 

6. 403 

6, 616 

6. v>3 

7, 030 

7, 237 

7. 444 

7. 651 

7, 858 

8. 06.5 

207 

* . • 

U Li > 

7. 103 

7, 400 

7, 631 

7. 802 

- - >3 

8, 324 

8, 555 

8, 7S6 

9, 017 

2.31 

V - ... 

i, • Ji 

7. 98.5 

8, 243 

8, .501 

8, 759 

9, 017 

9, 27.5 

9, 533 

9, 791 

10, 019 

258 

r • 


8. SOS 

9, 154 

9, 440 

9, 726 

10. 012 

10. 298 

10, 5s4 

10. 870 

11, 156 

236 



9. SiVJ 

10. 123 

10, 441 

10. 7.57 

11. 073 

II, 3S9 

11, 705 

12, 021 

12, 337 

316 

' : - . . . 

. . i 

in sio 

11, 168 

It. 517 

U, 866 

12 21.5 

12. 564 

12, 913 

13,262 

13, 611 

349 


n. otr 

11. 901 

12, 285 

12, 669 

13, 0.5 5 

13, 437 

13, 621 

14,0)5 

14, 589 

14, 973 

384 

|_ W ’ 

«: cr. 

13, 006 

13, 457 

13, 87.8 

11, 299 

14, 720 

15. 141 

15, 562 

15, 9 S3 

16, 404 

421 

• "W. ’ ' 

]>. o;o 

15. otl 

16, 012 

16, 543 

17. 044 

17, 545 

18, 046 

IS, 547 

10, 048 

19, 549 

501 

f —. 

1T. 7 ** 1 

IS, 353 

IS, 945 

19, 637 

20, 129 

20. 721 

21, 313 

21, 905 

22, 497 

25, 089 

592 

V >- .r. 

2) s;5 

?k, 509 

22, 203 

22, 897 

23, 591 

24, 285 

24. 979 

25, 673 

26, 307 

27, 031 

694 

• -J . 

24. 251 

25, 059 

25, 867 

26, 675 

27, 183 

28, 291 

29. 099 

29, 907 

30, 715 

31, 523 

808 

L- f- * . 

2S 129 

29, 067 

30, 005 

30. 943 

31, SSI 

32, 619 

33, 757 

34, 695 

35, 633 


938 

• '-IT.. 

32, 046 

33. 631 

34, 716 

3u, 801 

1 36, 886 








■ >- • r : f .->4 


I for employer- at the-e rates i- limited h\ 5 L’.S O 5308 tj the rate for level V of the Executive 

eJT-.-ctive date of thi- salary adjustment, §36,000). 


.' ovrl Manual 


I».t. 1 17 
I'el»ru.ir> 2::, 1TI 
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36.102 


THE PRESIDENT 


Title 3—The President 

EXECUTIVE ORDER 11811 

Adjusting Rates of Pay for Certain Statutory Pay Systems 


By virtue of the authority vested in ir.e by subchaptcr I 
of chapter 53 of title 5 of the United States Code, it is 
hereby ordered as follows: 

General Schedule 


Section 1. The rates of basic pay in the General Schedule 
contained in section 5332(a) of title 5 of the United States 
Code are adjusted as follows: 

"GENERAL SCHEDULE 


"Grade 




"Annual rates and steps 





1 

2 

3 

4 5 6 7 

S 

9 

10 


C.S-1 

$5,294 

$5,470 

$5,646 

$5,822 

$5,908 

$6,174 

$6,350 

$6,526 

$6,702 

$6,878 

CS-2 

5,996 

6,196 

6,396 

6,586 

' ,796 

6,996 

7,196 

7,396 

7,596 

7,796 

CS-3 

6,764 

6,889 

7,214 

7,439 

7,664 

7,889 

8,114 

8,319 

8,564 

8,789 

C.S-4 

7,596 

7,848 

8,102 

8,355 

8,608 

8,861 

9,114 

9,367 

9,620 

9,873 

GS-5 

8,500 

8,783 

9,066 

9,349 

9,632 

9,915 

10,198 

10,461 

10,764 

11,047 

CS-6 

9,473 

9,789 

10,105 

10,421 

10,737 

11,053 

11,369 

11,685 

12.C01 

12,317 

GS-7 

10,520 

10,671 

11,222 

11,573 

11,924 

12,275 

12,626 

12,977 

13,328 

13/- 

GS-8 

11,640 

12,028 

12,416 

12,8 4 

13,192 

13,580 

13,968 

14,356 

14,744 

15,132 

C.S-9 

12,841 

13,269 

13,697 

14,125 

14,553 

14,981 

15,409 

15,837 

16,265 

16,693 

CS-10 

14,117 

14,588 

15,059 

15,530 

16,001 

16,472 

16,943 

17,414 

17,885 

i/,356 

CS-11 

15,481 

15,997 

16, 13 

17,029 

37,545 

18,061 

18,5 7 '1 

19,093 

19,609 

20,125 

GS-12 

18,463 

19,078 

19,683 

20,308 

20,923 

21,538 

27,153 

72,768 

23,383 

23,998 

CS-13 

21,316 

27,543 

. ,270 

23,997 

24,724 

25,451 

26,178 

26,905 

27,632 

28,359 

GS-14 

25,561 

26,434 

27, ' 

28,140 

. . 

29,846 

30,699 

31,552 

32,405 

33,256 

GS-15 

29,818 

30,812 

31,806 

32,800 

13,794 

34,788 

35,782 

36,776* 

37,770* 

38,7u4* 

r.s -16 

34.6C7 

35,761 

36,915* 

. 


40,377* 

41,531* 

42,665* 

43,639* 


GS-17 

40,062* 

41,387* 

42,737* 

44,067* 

45,402* 






CS-16 

46,336* 










II 

*The rat 

e of basic pay f 

cr erplo 

vce r . nt 

ti • : rn 

ter. is li 

r 1 ted i ; 

SO Cl : r 

r: 5' 6 cf 

title 

5 of She 

In i t «■ J 

. ■ tc: ( 

ode to t 

ho r.Mc 

for ’ \c 

V cf tl 

.«• Executive i-cii 

eduic (as 

of the 

effective date 

of this 

pay adju 

stnent # 

. 

II 
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CERTIFICATE OF SERVICE 


I hereby certify that I have this day served a copy 
of the foregoing brief of Plaintiff upon the Defendant by 
mailing a copy thereof, by first-class mail, postage prepiad 
to Defendant's attorney, Wesley W. Horton, Esq., Regnier, 
Moller & Taylor, 11 Lewis Street, Hartford, Connecticut. 



February 14 , 1975. 
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